
Since the 1920s, when the Elgin 
Watch Co. and Elgin Clock 
Co. pioneered the use of sta-

tistical sampling in a trademark 
dispute, attorneys have sought to in-
troduce small samples into evidence 
to make the case for a much larger 
amount of proof. Statistical analy-
sis has since become a recognized 
method of proof in certain types of 
litigation, including antitrust, em-
ployment discrimination and mass 
tort. 

While it’s been widely used in 
complex civil litigation, statistical 
sampling has been rarely used in 
federal False Claims Act litigation. 
Plaintiffs have used sampling in 
FCA actions but mostly to deter-
mine damages, not liability. That 
trend may be shifting, raising new 
concerns and issues for FCA prac-
titioners. 

The FCA penalizes any person 
who submits a false claim to the 
U.S. government for payment, and it 
has become the government’s prima-
ry weapon to combat fraud across a 
number of programs, including pro-
curement contracts, Medicare and 
Medicaid, and government-backed 
home mortgages. In large-scale ac-
tions spanning many years — for 
instance, Medicare reimbursements 
over a 10-year period — FCA plain-
tiffs will likely seek to prove that an 
enormous number of claims were 
false. 

One federal court recently en-
dorsed the use of statistical sampling 
to establish liability in such a large-
scale FCA case. In United States 
ex rel. Martin v. Life Care Centers 
of America, a suit alleging Medi-
care fraud by a company that owns 
skilled nursing facilities, Judge Har-
ry Mattice of the U.S. District Court 
for the Eastern District of Tennessee 
ruled on partial summary judgment 
that the government could employ 
statistical sampling to prove liability 
under the FCA, including the falsity 
and knowledge elements. 

The government evaluated a ran-

the vast number of claims precludes 
a claim-by-claim offer of proof. 

The court also rejected Life 
Care’s argument that the individu-
alized nature of patient care makes 
sampling improper. The court ob-
served that all sampling raises the 
same issue: drawing an inference 
about a larger and not identical pop-
ulation of claims. If Life Care were 
right, the court reasoned, sampling 
would never be warranted or proper. 

The court gave Life Care the op-
tion to use cross-examination and 
competing witnesses to expose the 
differences among claims. Life Care 
has sought interlocutory review in 
the 6th U.S. Circuit Court of Ap-
peals. 

The court’s conclusion that statis-
tical evidence can be used to estab-
lish liability raises several important 
issues for FCA practitioners, espe-
cially in healthcare cases involving 
therapeutic decision-making, in-
cluding:

• The ruling allows a set of un-
identified, extrapolated claims to be 
the basis for liability. Although the 
court ruled on partial summary judg-
ment, its conclusion also implicates 
pleading strategy under Federal 
Rule of Civil Procedure 9(b), which 
requires plaintiffs in FCA actions to 
allege fraud with particularity. De-
fendants in large-scale cases should 
anticipate early on these evidentia-
ry hurdles and attack the complaint 
under Rule 9(b) if it fails to identify 
false claims with requisite speci-
ficity. Recognizing that the circuits 
disagree as to what plaintiffs must 
show at the pleading stage to satisfy 
Rule 9(b), Defendants should press 
that plaintiffs bear the burden to 
identify and prove the submission of 
individual false claims. 

• The court proposed a stringent 
challenge of the government’s sta-
tistical expert, which means the ven-
ue for arguments about statistical 
sampling in FCA cases may shift 
from summary judgment to Daubert 
proceedings, where defendants 
have their last chance to attack the 

dom sample of 400 patients who re-
ceived medical services at Life Care 
facilities to determine the number 
of claims it deemed false. It then 
extrapolated from this sample that 
154,621 claims were false. 

Life Care argued that such an ex-
trapolation was improper under the 
FCA, and violated due process, for 
several reasons: The government 
would not need to identify any in-
dividual claim, much less a false 
claim, beyond the initial sample. 
The government would not be re-
quired to prove that therapy provid-
ed by Life Care was medically inap-
propriate for any particular patient 
in the extrapolated universe. And, 
relatedly, the government would be 
relieved of addressing the myriad 
subjective factors that inform ther-
apeutic decisions made for the pa-
tients at issue. 

Life Care also argued that the case 
for sampling fell short of the scenar-
io in United States ex rel. Loughren 
v. UnumProvident Corp., an FCA 
action in Massachusetts federal 
court where sampling was permit-
ted to adjudicate a large number of 
disability claims. There, the district 
court first held a bellwether trial on 
a sample number of alleged false 
claims and then concluded that ex-
trapolation was a reasonable meth-
od to determine the total number of 
false claims. 

The government countered that 
an FCA action is no different than 
any other complex action, including 
fraud suits, where sampling has his-
torically been permitted. It argued 
that sampling does in fact provide 
direct evidence that claims were 
false and that Life Care knew that 
they were.  

The district court accepted the 
government’s position. It found that 
the government could in fact, with 
unlimited resources and time, spec-
ify the claims it alleges are false, 
but that it would not be practicable 
or efficient to do so. Statistical sam-
pling, it opined, is designed precise-
ly for this type of instance in which 
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validity of statistical sampling as a 
matter of law before a jury is given 
the final word. Defendants should 
thus raise sampling concerns early 
in the process and perhaps with a 
tandem filing of summary judgment 
and Daubert motions to characterize 
sampling as legally insufficient to 
prove liability under the FCA and 
also as unreliable as expert evidence 
under Federal Rule of Evidence 702. 

• The ruling dismisses, without 
any substantive explanation, Life 
Care’s arguments regarding the in-
dividualized nature of medical deci-
sion-making. Beyond endorsing the 
general mathematical principles that 
underpin sampling itself, the deci-
sion does not explain how sampling 
accounts for the many factors that 
are at play in a therapeutic scenar-
io. It does not adequately respond to 
Life Care’s position that sampling 
eviscerates the government’s obli-
gation to establish that individual 
therapeutic decisions were rendered 
in violation of the controlling “med-
ically reasonable and necessary” 
standard. It thus raises real concerns 
about the threshold for proving fal-
sity under the FCA in the healthcare 
context. 
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