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ABSTRACT

One of the most important challenges facing the international investment law

regime today is how to strike a balance between principles regarding the

protection and promotion of foreign investment on the one hand and prin-

ciples regarding the protection of society and the environment on the other.

A number of states have made significant progress towards meeting that

challenge by adding interpretive provisions, general exceptions clauses and

new preambular language to a new-generation of international investment

agreements (IIAs). If the serious substantive and procedural questions they

raise can be answered satisfactorily, these new treaties may go a long way

towards saving the international investment law from the legitimacy crisis it

is currently experiencing.

I. INTRODUCTION

The proliferation of international investment agreements (IIAs) and investor-

state disputes over the last two decades has highlighted the tension that can

arise between states’ obligations to foreign investors, and their obligations to

the rest of society and the environment.1 On the one hand, IIAs establish

disciplines on host-state measures relating to foreign investment, generally

obliging states to provide foreign investors compensation for expropri-

ation, and to treat foreign investors fairly and equitably, and in a
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clients. A portion of this article was presented at the Investment Treaty Law and Arbitration

Conference held at the University of Sydney on 19–20 February 2010.
1 By the end of 2009, there were nearly 2,750 bilateral investment treaties (BITs) and 295 other

international economic agreements with investment provisions (collectively international

investment agreements or IIAs). United Nations Conference on Trade and Development

(UNCTAD), World Investment Report (WIR), 81 (2010). By the end of 2009, the total

number of known investor-state dispute settlement cases filed under IIAs was 357 and the

total number of known concluded cases was 164. Ibid, at 83.
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non-discriminatory manner. Under most IIAs, investors may obtain compen-

sation from states for breaches of investment disciplines through investor-

state arbitration. On the other hand, states have the right and the duty to

enact regulations and to take measures to protect society and the environ-

ment from harm by private actors. The right to regulate arises out of the

basic attributes of sovereignty, while the duty to protect arises out of a range

of international and domestic legal instruments. Under some international

instruments and domestic legislation, other states or affected persons may

enforce a state’s duty to protect and gain compliance or compensation upon

the showing of a breach through quasi-judicial or judicial procedures.

The potential for conflict between proliferating treaty regimes, legal

norms, jurisdictions and judicial interpretations has long been a subject of

concern for the international legal community.2 Over the last decade, con-

cerns about competition between the international investment law regime

and other normative orders have become particularly acute, as investors in

a growing number of cases have challenged sensitive legislative and admin-

istrative measures that ordinarily would fall within the exclusive purview of

sovereign states or that implement the host state’s other international obli-

gations. These include cases under the North American Free Trade

Agreement (NAFTA) in which investors have challenged environmental

and social regulation;3 cases brought by investors from the US and UK in

which Argentina has been held liable as a result of measures that it took in

response to a serious economic crisis in 2001;4 and cases under a range of

IIAs in which investors have challenged regulatory measures that host states

have defended as designed to achieve legitimate public policy objectives.5

2 On international lawyers’ anxiety about competing normative orders generally, see Martti

Koskenniemi and Päivi Leino, ‘Fragmentation of International Law? Postmodern Anxieties’

15 Leiden Journal International Law (2002), at 553–79; International Law Commission

(ILC), Conclusions of the Work of the Study Group on the Fragmentation of International Law:

Difficulties Arising from the Diversification and Expansion of International Law, II Yearbook of the

ILC, Part 2 (2006).
3 See, e.g., Ethyl Corp. vCanada, Jurisdiction Award (24 June 1998), 38 ILM708 (1999) (proposed

ban on ethyl as a carcinogenic substance); Metalclad Corp. v Mexico, ICSID Case No.

ARB(AF)97/1, Award (30 August 2000) (refusal to issue a waste disposal permit and an order

establishing an ecological park); S.D. Myers Inc. v Canada, Merits, 8 ICSID Report 4,

(13 November 2000) (ban on hazardous waste exports); Methanex Corp. v United States, Award,

44 ILM 1345, 17(6) (3 August 2005) (measures to protect public water supplies); Grand River

Enterp. Six Nations, Ltd., et al. v United States, UNCITRAL (NAFTA) Decision on Jurisdiction

(20 July 2006) (tobacco settlement legislation); Glamis Gold v United States, UNCITRAL

(NAFTA), Award (8 June 2009) (measures to protect indigenous peoples’ culture and health).
4 On cases involving claims by US investors in Argentina’s gas transportation and distribution

utilities, see José E. Alvarez and Kathryn Khamsi, ‘The Argentine Crisis and Foreign

Investors’, in Karl P. Sauvant (ed), Yearbook on International Investment Law and Policy 2008–

2009 (New York, N.Y.: Oxford University Press, 2009), 379.
5 See, e.g., Occidental v Ecuador, LCIA Case No. UN 3467, Award (1 July 2004) (value-added

tax on oil profits); Aguas del Tunari S.A. v Bolivia, ICSID Case No. ARB/02/3, Decision on

Jurisdiction (21 October 2005) (measures to protect water services); Azurix Corp. v Argentina,

ICSID Case No. ARB/1/12, Award (14 July 2006) (measures to protect water services);
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While the anxiety of international adjudicators and legal scholars about

these cases tends to focus on abstract notions of ‘fragmentation’ and ‘lack of

coherence’ in international law, the anxiety of states and political actors

tends to focus on more practical concerns—such as whether these cases

indicate that states have relinquished too much ‘policy space’ in signing

IIAs and whether the threat of investor-state arbitration is casting a ‘regula-

tory chill’ over domestic measures that are needed to achieve legitimate,

non-investment policy objectives. In 2009, the Special-Representative of

the Secretary-General (SRSG) on the Issue of Human Rights,

Transnational Corporations and Other Business Enterprises, Harvard polit-

ical science professor John Gerald Ruggie, placed the second set of concerns

squarely on the agenda of the international community when he told the

United Nations Human Rights Council:

[R]ecent experience suggests that some [investment] treaty guarantees and

contract provisions may unduly constrain the host Government’s ability to

achieve its legitimate policy objectives, including its international human

rights obligations. That is because under threat of binding international

arbitration, a foreign investor may be able to insulate its business venture

from new laws and regulations, or seek compensation from the

Government for the cost of compliance.6

A number of international institutions, non-governmental organizations

(NGOs) and academics have expressed similar concerns, with regard not

only to human rights, but also to environmental as well as health and

safety policy objectives.7

Biwater Gauff (Tanzania) Ltd. v Tanzania, ICSID Case No. ARB/05/22, Award (24 July 2008)

(measures to protect water services); Piero Foresti, Laura de Carli and Others v Republic of South

Africa, ICSID Case No. ARB(AF)/07/1, Registered (8 January 2007) (legislation to address the

legacy of apartheid-era discrimination); Vattenfall et al v Federal Republic of Germany, ICSID

Case No. ARB/09/6, Registered (17 April 2009) (environmental measures).
6 Report of the SRSG, Business and Human Rights: Towards Operationalizing the ‘Protect, Respect
and Remedy’ Framework, A/HRC/11/13, para 30 (2009). See also, Report of the SRSG,

Business and Human Rights: Further Steps Towards the Operationalization of the ‘Protect, Respect

and Remedy’ Framework, A/HRC/14/27, paras 20–23 (2010).
7 See, e.g., UNCTAD, International Investment Agreements: Flexibility for Development (2000);

Vicki Been and Joel C. Beauvais, ‘The Global Fifth Amendment? NAFTA’s Investment

Protections and the Misguided Quest for an International ‘‘Regulatory Takings’’ Doctrine’,

78 New York University Law Review 30 (2003); UNCTAD, World Investment Report (WIR),

xvii (2003); Public Citizen, NAFTA’s Threat to Sovereignty and Democracy; The Record of

NAFTA Chapter 11 Investor-State Cases 1994–2005 (2005); Jeswald W. Salacuse and Nicholas

P. Sullivan, ‘Do BITs Really Work? An Evaluation of BITs and Their Grand Bargain’,

46 Harvard International Law Journal 67 (2005), 77; Gus Van Harten, Investment Treaty

Arbitration and Public Law (Oxford: Oxford University Press, 2007) 67; Kate Miles,

‘International Investment Law and Climate Change’, Society of International Economic

Law, Working Paper No. 27/08, 22–6 (2008); International Law Association (ILA), Report

of the Rio de Janeiro Conference on International Law on Sustainable Development (2008);

UNCTAD, WIR 2010, above n 1, at 81–90.
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Concerns about regulatory chill arise not just from the actual outcome of

investment cases—host states have prevailed more often than they have lost

in investor-state arbitrations8—but also from the inconsistent legal conclu-

sions and reasoning found in arbitral awards. Arbitrators are producing in-

consistent international investment law because they are interpreting and

applying a patchwork quilt of different IIAs and very broadly worded sub-

stantive guarantees, and are not constrained by a formal doctrine of prece-

dent. The uncertainty this creates—coupled with a suspicion that arbitrators

drawn from the ranks of economic specialties within international law will

interpret substantive guarantees expansively and will find in favor of investors

when assessing politically sensitive actions taken by sovereigns—is said to

result in regulatory chill.9 It is also said to have thrown the investment law

regime into a crisis of legitimacy10 and to have yielded calls for reform—such

as the establishment of an appellate body or permanent court for investment

disputes, or for arbitrators to make greater recourse to general principles of

international law and non-economic fields of international law.11

Wider societal concerns about the economic theory identified with the

investment law regime are also behind the regime’s crisis of legitimacy and

calls for its reform. Most of the IIAs in force today were drafted in the 1990s

by Northern, capital-exporting states that subscribed to a market

fundamentalist or ‘neo-liberal’ version of economic liberalism at the

8 Susan D. Franck, ‘Empirically Evaluating Claims About Investment Treaty Arbitration’, 86

North Carolina Law Review 1 (2007).
9 See, e.g., Jeff Waincymer, ‘Balancing Property Rights and Human Rights in Expropriation’, in

Marie Dupuy, Francesco Francioni and Ernst-Ulrich Petersmann (eds), Human Rights in

International Investment Law and Arbitration (Oxford: Oxford University Press, 2009) 275,

306–7.
10 See e.g., Susan D. Franck, ‘The Legitimacy Crisis in Investment Treaty Arbitration:

Privatizing Public International Law Through Inconsistent Decisions’, 73 Fordham Law

Review 1521 (2005); the collection Michael Waibel et al. (eds), The Backlash Against

Investment Arbitration: Perceptions and Reality (Austin, Tex.: Wolters Kluwer Law &

Business, 2010); James Crawford, ‘Forward’, in Zachary Douglas (ed), The International

Law of Claims (Cambridge, UK: Cambridge University Press, 2009), xxi; Charles N.

Brower, Michael Ottolgenhi and Peter Prows, ‘The Saga of CMS: Res Judicata, Precedent,

and Legitimacy of ICSID Arbitration’, in Christina Binder et al. (eds), International Investment

Law for the 21st Century – Essays in Honour of Christoph Schreuer (Oxford: Oxford University

Press, 2009), 519; Alvarez and Khamsi, above n 4, at 472; Charles H. Brower II, ‘Obstacles

and Pathways to Consideration of the Public Interest in Investment Treaty Disputes’, (2009)

in Sauvant, above n 4, at 356. Some foresaw the possibility of a backlash against the invest-

ment law regime even before the recent reappraisals began. See e.g., Jan Paulsson,

‘Arbitration Without Privity’, 10 ICSID Review-Foreign Investment Law Journal 232

(1995), at 257.
11 See e.g., the collection Karl P. Sauvant (ed), Appeals Mechanism in International Disputes

(2008) 39, 51, 73–74; Van Harten (2008), above n 7; Waibel et al. (eds), above n 10;

Dupuy et al. (eds), above n 9; Campbell McLachlan, ‘The Principle of Systemic

Integration and Article 31(c) of the Vienna Convention’, 54 International & Comparative
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time.12 Broadly speaking, neo-liberals do not envision any role for the regu-

latory state beyond the establishment and protection of property rights—not

even for the correction of market failures, the risk of which they discount.13

Thought by some to show distain for all state intervention, the investment

law regime has, since the late 1990s, been caught up in a societal backlash

against neo-liberalism.14 It has also been a target of those who seek to revi-

talize ‘embedded liberalism’, the strain of economic liberalism that was dom-

inant during the immediate post-World War II years.15 Embedded liberalism

Law Quartely 279 (2005); Campbell McLachlan, ‘Investment Treaties and General

International Law’, 57 International & Comparative Law Quartely 361 (2008).
12 A total of 1,471 of the approximately 2,700 BITs in existence today were signed during the

1990s. UNCTAD, BITs Database, available at http://www.unctad.org/templates/WebFlyer

.asp?intItemID=3150&lang=1 (visited 16 June 2010). On the economic theories identified

with IIAs, see Kenneth J. Vandevelde, Bilateral Investment Treaties: History, Policy, and

Interpretation (Oxford: Oxford University Press, 2010) 75–115; Peter T. Muchlinski,

Multinational Enterprises & The Law (Oxford: Oxford University Press, 2007) 89; José E.

Alvarez, The Evolving BIT, Address at Juris Conference on Investment Treaty Arbitration:

Interpretation in Investment Arbitration (30 April 2009); Daniel Kalderimis, Investment

Treaties and Public Goods, Paper presented at the Inaugural Asian International Economic

Law Network Conference, Tokyo (3 August 2009); Daniel Kalderimis, ‘IMF Conditionality

as Investment Regulation: A Theoretical Analysis’, 13 Social and Legal Studies 104 (2004).

Some claim that a mistrust of government characterized all forms of international law during

the 20th century. See Martti Koskenniemi, The Ideology of International Adjudication, Address

at The Hague Academy of International Law at the 100th Anniversary of the Second Hague

International Peace Conference of 1907 (7–8 September 2007).
13 Market failures include the under-supply of public goods (e.g., water services), inefficiencies

caused by externalities (e.g., environmental harm) and the need to restore market access when

it is threatened by anti-competitive conduct (e.g., to enact laws against monopolies).

On neo-liberalism and the regulatory state, see Vandevelde (2010), above n 12, at 92;

Michael J. Trebilcock and Ronald J. Daniels, Rule of Law Reform and Development: Charting

the Fragile Path of Progress (Cheltenham: Edward Elgar, 2008) 4–5; David Kennedy, ‘The

Rule of Law, Political Choices, and Development Common-Sense’, in David M. Trubek and

Alvaro Santos (eds), The New Law and Economic Development (Cambridge: Cambridge

University Press, 2006) 95, 128–50; Joseph E. Stiglitz, Globalization and Its Discontents

(New York: W.W. Norton, 2002); George Soros, The Crisis of Global Capitalism (London:

Little, Brown, 1998).
14 The clearest example of this was the failure of negotiations for a Multilateral Agreement on

Investment (MAI) in 1998. See Catherine Lalumiere, Report on the Multilateral Agreement

on Investment (September 1998); The Parliament of the Commonwealth of Australia, Joint

Standing Committee on Treaties, Report 18: Multilateral Agreement on Investment (March

1999); UNCTAD, Lessons from the MAI (1999). On the backlash against the investment law

regime, see also the collection by Waibel et al. (eds), above n 10; Vandevelde (2010), above n

12, at 69–74; Muchlinksi (2007), above n 12, at 96–99. On the backlash against

neo-liberalism (often mis-labelled a backlash against globalization), see Ethan B. Kapstein,

Workers and the World Economy, 75(3) Foreign Affairs 16, (May/June 1996); Jagdish N.

Bhagwati, Fear Not, New Republic 36 (19 May 1997); Daniel Rodrik, Has Globalization

Gone Too Far? (Washington, D.C.: Institute for International Economics, 1997); Amartya

Sen, ‘If It’s Fair, It’s Good: 10 Truths About Globalization’, International Herald Tribunal,

14–15 July 2001; and those cited above n 13.
15 The term ‘embedded liberalism’ was coined by the SRSG more than a decade ago in his work

as a political scientist. See John Gerald Ruggie, ‘International Regimes, Transactions, and

Change: Embedded Liberalism in the Postwar Economic Order’, 36 (2) International

Organization (1982), 195–231, reprinted in John Gerald Ruggie, Constructing the World
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or the ‘newly chastened form of liberalism’, as some have called today’s

iteration of the theory,16 represents a compromise between the competing

policy objectives of free markets and state intervention in support of

domestic social and political stability.17

The debate about whether the investment law regime needs to strike a

better balance between the rights of investors and the rights of host states to

regulate also reflects the shift that has occurred in the geo-politics of invest-

ment law over the last decade. Whereas capital, interests and ideologies

generally traversed a North–South divide until the end of the 20th cen-

tury—with the protection of investors and the deregulation of markets the

preoccupation of the capital-exporting North and the protection of sover-

eignty the preoccupation of the capital-importing South—all three transcend

that divide today.18 Many in the North now relate to the concerns that

developing countries expressed in the 1970s about preserving their sovereign

rights to control foreign investors.19 Those concerns are particularly acute

for the US and Canada, which are now well aware that IIAs can be used

against their drafters to challenge sensitive government regulation in light of

their experience as defendants under NAFTA.20 Fears that foreign investors

might challenge the economic stabilization measures adopted in response to

the current global financial and economic crisis have also served as a

wake-up call for some who otherwise might have thought that investor pro-

tection was a priority not to be compromised.21 At the same time, the

North’s desire to protect overseas investors is now widely shared in the

South, as a considerable amount of capital also now flows from and between

Polity: Essays on International Institutionalization (London: Routledge, 1998), 62–84. It has

been picked up by economists concerned about the backlash against globalization, including

those cited above n 12, and by other notable critics of neo-liberalism, including geographer

David Harvey. See David Harvey, A Brief History of Neoliberalism (Oxford: Oxford University

Press, 2005). It has been picked up more recently by commentators on the investment law

regime. See Kalderimis (2009), above n 12.
16 See Kennedy, above n 13, at 150–66.
17 Ibid. See also, Ruggie (1982), above n 15; Kalderimis (2009), above n 12, at 5–6; Muchlinksi

(2007), above n 12, at 98.
18 See William S. Dodge, ‘Investor-State Dispute Settlement Between Developed Countries:

Reflections on the Australia-United States Free Trade Agreement’, 39 Vanderbilt Journal

Transnational Law 1 (2006), at 3; Alvarez (2009), above n 12, at 3.
19 See Declaration on the Establishment of a New International Economic Order, G.A. Res.

3201 (S-VI), UN Doc. A/9559 (1 May 1974), 12 ILM 715 (1974); Charter of Economic

Rights and Duties of States, G.A. Res. 3281 (XXIX), UN Doc. A/9631 (12 December 1974),

14 ILM 251 (1975).
20 Kenneth J. Vandevelde, A Comparison of the 2004 and 1994 US Model BITs: Rebalancing

Investor and Host Country Interests, in Sauvant ed. (2009), above n 4, at 285–7; Philippe

Sands, Lawless World (London: Allen Lane, 2005), at 141; Alvarez (2009), above n 12, at 18.
21 Anne van Aaken and Jürgen Kurtz, ‘The Global Financial Crisis: Will State Emergency

Measures Trigger International Investment Disputes?’, Columbia FDI Perspectives (2009).
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developing countries,22 and attracting foreign direct investment has become

a defining feature of almost all national development policies.23

States from both the North and South have responded to concerns about

the potential for investment law to unduly fetter sovereign regulatory power

in a variety of ways in recent years. At one extreme, a number of countries in

Latin America have responded by denouncing, renegotiating or refusing to

enter into IIAs, and by withdrawing from the Convention on the Settlement

of Investment Disputes between States and Nationals of Other States (the

ICSID Convention) or seeking to limit the jurisdiction of the Centre estab-

lished by the Convention (ICSID).24 Argentina, which has defended more

claims than any other state, mostly in relation to the emergency legislation it

passed in response to its 2001 economic crisis, is seeking annulment of, and

refusing to pay out, arbitral awards rendered against it.25 Other states,

including the US,26 Norway27 and South Africa,28 are undertaking official

22 By the end of 2008, approximately 26% of all BITs were between developing countries.

UNCTAD, World Investment Report (WIR), 32 (2009). 23% of the BITs signed in 2009

were between developing countries. UNCTAD, WIR 2010, above n 1, at 82. Developing

country transnational corporations now account for a quarter of global foreign direct invest-

ment (FDI) outflows. Ibid, at xix.
23 The bulk of regulatory changes around the world facilitated FDI during the period 2005–

2009, although the period saw trends towards more scrutiny of FDI for national security

reasons and restrictions on FDI in extractive industries. UNCTAD, WIR 2009, above n 22, at

30–31; UNCTAD, WIR 2010, above n 1, at 18–20. See also, outcome of the Conference on

the World Financial and Economic Crisis and Its Impact on Development, UN Gen. Ass., A/

RES/63/303 (13 July 2009); Andrew Newcombe, ‘Sustainable Development and Investment

Treaty Law’, 8 Journal of World Investment and Trade 357 (2007).
24 See Bolivia Notifies World Bank of Withdrawal from ICSID, Pursues BIT Revisions, Investment

Treaty News, 9 May 2007; Alvarez and Khamsi, above n 4, at 386; Fernando Carbrera Diaz,

Ecuador continues exit from ICSID, Investment Treaty News, 8 June 2009; Ecuador to

denounce remaining BITs, Global Arbitration Review, 30 October 2009; UNCTAD, WIR

2010, above n 1, at 85–6.
25 Luke Eric Peterson, Argentine Crisis Arbitration Awards Pile Up, but Investors Still Wait for a

Payout, Law.com (25 June 2009), available at http://justinvestment.org/2009/07/argentine-

crisis-arbitration-awards-pile-up-but-investors-still-wait-for-a-payout/ (visited 16 June 2010);

Luke Eric Peterson, Another Argentine crisis award is annulled; ICSID committee strikes

down $100+ Million verdict in favor of Enron Corporation, IA Reporter, 2 August 2010,

available at http://www.iareporter.com/articles/20100802_1 (visited 10 August 2010).
26 The review of the US Model BIT follows on President Obama’s campaign pledge: ‘I will

ensure that foreign investor rights are strictly limited and will fully exempt any law or regu-

lation written to protect public safety or promote the public interest’. Barack Obama,

Pennsylvania Fair Trade Coalition 2008 Presidential Candidate Questionnaire (2 April

2008). See also, US Department of State, Office of the United States Trade

Representative, Public Notice 6693, 74 Fed. Reg. (14 July 2009); Damon Vis-Dunbar,

United States Reviews its Model Bilateral Investment Treaty, Investment Treaty News, 5

June 2009.
27 Norway’s review responded to the government’s desire to conclude future IIAs that give

security to investors while safeguarding the ability of governments to regulate in the public

interest. See Luke Eric Peterson, Norway proposes significant reforms to its investment treaty

practices, Investment Treaty News, 27 March 2008. Norway’s very progressive draft Model BIT

was withdrawn in 2009 when it failed to gain parliamentary approval. See Damon

Vis-Dunbar, Norway Shelves its Draft Model Bilateral Investment Treaty, Investment Treaty
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reviews of their IIAs to determine whether they now strike an appropriate

balance between principles of investment protection and host states’ need for

regulatory discretion or whether additional changes are needed.29 Finally,

some states have issued joint interpretations of their existing IIAs or have

adopted new IIAs with language that seeks to address the tension between

these competing principles.30 The present article considers this last

approach—the development of what might be termed a ‘new-generation of

IIAs’ that possess one or a combination of several new features intended to

allow host states greater policy space and thereby prevent regulatory chill.

First, as discussed in Section II below, some new-generation IIAs provide

arbitrators with new analytical devices for adjudicating disputes involving

competing policy objectives. In particular, some IIAs incorporate interpretive

statements that refine the principal investment disciplines to ensure that they

are not interpreted so expansively as to prohibit host states from pursuing

legitimate non-investment policy objectives (see Section II:A below), while

others incorporate general exceptions clauses that provide states an escape

from investment disciplines when certain other policy objectives are at stake

(see Section II:B below). These analytical devices should push arbitrators

towards adopting a more balanced approach to investment protection than

they have tended to adopt in the course of applying the unqualified language

of earlier IIAs.

Second, as discussed in Section III below, some new-generation IIAs place

certain social and environmental policy objectives on the same normative

plane as investment policy objectives. They do this by incorporating new

preambular language indicating that the parties to the treaty intend to

achieve their investment policy objectives in a manner that is compatible

with or that furthers other specified policy objectives, including in some

cases the objective of sustainable development. As preambles often serve as

important guides to the interpretation of treaty provisions, references to

non-investment policy objectives should ensure that such objectives are not

News, 8 June 2009; Draft Agreement Between The Kingdom of Norway and [Country] for

the Promotion and Protection of Investments (12 December 2007), on file with WCPHD.
28 The South African Department of Trade and Industry explained that it is undertaking an

official policy review of the country’s BITs because ‘the Executive had not been fully apprised

of all the possible consequences of BITs’, including for human rights, when the young

post-apartheid government began entering into them in 1994. South African Department

of Trade and Industry, Bilateral Investment Treaty Policy Framework Review (June 2009).
29 Other countries are also in the process of developing new model BITs (Argentina, Venezuela,

Ecuador, Morocco, Bolivia and Turkey) or are planning a review process (Thailand and

India). UNCTAD, WIR 2010, above n 1, at 85.
30 See Sections II and III subsequently. See also, Vandevelde (2009), above n 20, at 288–89;

Stephen M. Schwebel, ‘The United States 2004 Model Bilateral Investment Treaty and

Denial of Justice’, in Christina Binder et al. (eds), above n 10, at 519; Peter Muchlinski,

‘Trends in International Investment Agreements: Balancing Investor Rights and the Right to

Regulate: The Issue of National Security’, in Sauvant (ed) (2009), above n 4, at 37–45.
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relegated to the status of secondary or exceptional policy objectives by states

and arbitrators interpreting and applying the investment disciplines in

new-generation IIAs.

New-generation IIAs have yet to produce a significant and consistent body

of case law, so one can only speculate at this point about how the innovations

they contain will shape international investment law in the long run and

whether they will be able to address the underlying causes of the investment

law regime’s ongoing legitimacy crisis. One can assume, however, that the

terms of new-generation IIAs will embolden investor-state tribunals to con-

sider host states’ rights and obligations to regulate in the public interest more

frequently than they have in the past and that this should alleviate some of

the concerns that have been raised in recent years about the potential for

IIAs and investor-state arbitration to unduly fetter states’ regulatory power.

The potential significance of these developments will be explored in the

concluding Section IV below.

II. LEGAL DISCIPLINES AND EXCEPTIONS IN NEW-GENERATION IIAS

Most IIAs do not acknowledge that host states have the right and the duty to

regulate in pursuit of policy objectives other than investment promotion and

protection. Their silence on the subject is in keeping with neo-liberalism,

which, as noted above, is the version of economic liberalism that was in

vogue when the majority of IIAs were signed.31 As the institutions and

legal structures needed to make markets work, and the economic develop-

ment and prosperity that markets are meant to produce will follow naturally

from the establishment and protection of property rights, according to

neo-liberals, further government intervention is unnecessary.32 It follows

that, just by entering into IIAs and committing to protect foreign investors’

rights, host states will attract more FDI and experience economic develop-

ment as a matter of course.33

Yet, while not preserved explicitly in most 1990s-era IIAs, the sovereign

right to regulate is preserved implicitly even in these instruments of

31 See above n 12.
32 See Vandevelde (2010), above n 12, at 92; Kennedy, above n 13, at 153; Stiglitz (2002),

above n 13, at 73; Trebilcock and Daniels, above n 13, at 4.
33 This so-called ‘grand bargain’ is described in the preambles of 1990s era IIAs. See e.g., UK–

Argentina BIT, preamble (1990) (the protection of investments ‘will increase prosperity’)

(emphasis added); Germany–Cambodia BIT (1999) (‘the encouragement and contractual

protection of such investments are apt . . . to increase the prosperity of both nations’) (emphasis

added). See also, Salacuse and Sullivan, above n 7; Asha Kaushal, ‘Revisiting History: How

the Past Matters for the Present Backlash Against the Foreign Investment Regime’, 50

Harvard International Law Journal 491 (2009), 502–10; Zachary Elkins, Andrew Guzman

and Beth Simmons, Competing for Capital: The Diffusion of Bilateral Investment Treaties,

1960-2000, in M. Waibel et al. (eds), above n 10, at 369; UNCTAD, The Role of

International Investment Agreements in Attracting Foreign Direct Investment to Developing

Countries 23 (2009).
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economic neo-liberalism and even while it is also conditioned by them.34

That is because IIAs must be interpreted in accordance with general inter-

national law,35 which recognizes the right of states to exercise police powers,

including through the enactment and enforcement of regulation.36

Furthermore, the obligation to consider any relevant rules of international

law applicable between the parties may require IIAs to be interpreted in light

of the requirements of international human rights and environmental law,

which impose positive duties on states to protect society and the environ-

ment.37 The customary rules on state responsibility to aliens also anticipate

that weighing the respective interests of sovereign and investor is part of

determining whether a substantive guarantee has been breached.38

Although it may be appropriate for them to do so, investor-state tribunals

have rarely balanced host states’ rights and duties to regulate in the public

interest against investors’ rights when interpreting an IIA.39 Some attribute

34 NAFTA is unusual among older IIAs, as the parties expressly preserve their right to regulate

in its preamble. See NAFTA, preamble (1994) (the parties ‘preserve their flexibility to safe-

guard the public welfare’). However, NAFTA also provides that the parties shall interpret and

apply the provisions of the agreement not as set out in its preamble, but rather as set out in a

separate Objectives provision that does not mention regulatory flexibility. See NAFTA,

Article 102. The substantive provisions of NAFTA also indicate that regulation should be

consistent with investment disciplines. See e.g., NAFTA, Article 1114(1).
35 See Vienna Convention on the Law of Treaties (VCLT), Article 31(3)(c), 1155 UNTS 331

(1969); ICSID Convention, Article 42(1). Some IIAs expressly incorporate international law.

See e.g., US–Argentina BIT, Article II(2)(a) and Article X (1991). Some investor–state de-

cisions have explicitly recognized that IIAs are governed by international law. See e.g., Asian

Agricultural Products Ltd. v Republic of Sri Lanka v Sri Lanka, 106 ILR 440, para 41 (1990);

MTD Equity Sdn Bhd v Chile, Decision on Annulment, ICSID Case No. ARB/01/1 (2007).
36 Ian Brownlie, Principles of Public International Law (2008), at 292–93 (noting, however, that

the idea that there is a reserved domain of domestic jurisdiction under general international

law is a tautology and that the extent of this domain varies according to the development of

international law); Andrew Newcombe and Luis Paradell, Law and Practice of Investment

Treaties (2009) 321, 358–62 (noting that international law mediates between principles that

preserve the domestic domain and principles that limit it). Simply put, ‘police powers’ refer to

a state’s right ‘to establish and enforce laws protecting the public’s health, safety and general

welfare’. Black’s Law Dictionary: Pocket Edition (St. Paul: West Pub. Co., 1996), at 486.
37 Campbell McLachlan, Laurence Shore and Matthew Weiniger, International Investment

Arbitration: Substantive Principles (2007) at 67; Campbell McLachlan (2008), above n 11, at

395–98; Brower II (2009), above n 10, at 374–75. Arbitrators may only have recourse to

competing rules of international law that are ‘applicable between the parties’ under Article

31(2) of the VCLT, however, which means that only customary international law rules and

rules found in treaties between the parties may be considered. See Alvarez and Khamsi, above

n 4, at 466.
38 See Alvarez and Khamsi, above n 4, at 449 (citing Louis B. Sohn and R.R. Baxter,

‘Responsibility of States for Injuries to the Economic Interests of Aliens’, 55 American

Journal of International Law 561 (1961); Restatement (Third) Foreign Relations Law of

the United States, Section 712(g) (1986)); McLachlan et al., above n 37, 21–23 (citing

R. Jennings and A. Watts (eds), Oppenheim’s International Law (Harlow: Longman, 1996)

at 933).
39 See Alec Stone Sweet, ‘Investor-State Arbitration: Proportionality’s New Frontier’, 4 Law &

Ethics of Human Rights 47 (2010) at 63–64; McLachlan et al., above n 37, 22–23; Alvarez

and Khamsi, above n 4, 447–49; Brower II (2009), above n 10, at 356–64.
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tribunals’ reluctance to engage in balancing to arbitrators’ own neo-liberal

biases,40 others to the neo-liberal biases implicit in most of the IIAs arbitra-

tors have been charged with interpreting to-date41 and others to arbitrators’

fear of having their awards annulled on the grounds that they have exceeded

the applicable law.42 Whatever the cause, it is clear that failure of

investor-state tribunals to engage in balancing has contributed to the out-

come in a series of awards that have interpreted states’ obligations to foreign

investors expansively and exceptions to those obligations restrictively.43 It has

also helped fuel claims that the entire investment law regime is illegitimate

because it fails to balance the needs of sovereigns and foreign investors.44

Commentators have been calling on the investment law regime to find

mechanisms to encourage arbitrators to show greater sensitivity to states’

interests in regulating to protect society and the environment in addition

to investors for nearly a decade.45 Such an approach would be more in

keeping with the less fundamentalist version of economic liberalism that

has replaced neo-liberalism as the economic theory underlying the invest-

ment policies of many states, including some of those in the North that

promoted 1990s-era IIAs.46 The newly chastened form of liberalism still

emphasizes the establishment and protection of property rights, but rejects

the idea that once assets are in private hands, markets will work perfectly and

economic development will occur automatically.47 Whether they will or not

is now thought to depend on an array of factors—including the strength of

public institutions and the rule of law, and the degree of social and political

stability—that governments need to play an active role in promoting.48 In

terms of investment policy, the new liberalism concedes that, while signing

40 See e.g., Muthucumaraswamy Sornarajah, ‘A Coming Crisis: Expansionary Trends in

Investment Treaty Arbitration’, in Sauvant (ed) (2008), above n 11; Muthucumaraswamy

Sornarajah, ‘The Retreat of Neo-Liberalism in Investment Treaty Arbitration’, in Catherine

A. Rogers and Roger P. Alford (eds), The Future of Investment Arbitration (Oxford: Oxford

University Press, 2009) at 199, 278, 293; Van Harten (2007), above n 7, 136–43.
41 See e.g., José E. Alvarez, ‘Book Review of Gus Van Harten, Investment Treaty Arbitration

and Public Law’, 102 American Journal of International Law 909 (2008); Alvarez (2009),

above n 12, at 11, and above n 29; Alvarez and Khamsi, above n 4, at 414.
42 See e.g., Brower II (2009), above n 10, at 375.
43 See Sections II:A 1–3 below. See also, McLachlan et al., above n 37, at 21–3; Brower II

(2009), above n 10, 356–65; Sornarajah (2008), above n 40, 51–73; Sornarajah (2009), above

n 40, 283–91; Van Harten (2007), above n 7, 138–9.
44 Ibid. See also, Michael Waibel et al., above n 10, at xxxviii.
45 See e.g., International Institute for Sustainable Development (IISD) & World Wildlife Fund

(WWF), Private Rights, Public Problems: A Guide to NAFTA’s Controversial Chapter on

Investment Rights 46 (2001); Guillermo Aguilar Alvarez and William W. Park, ‘The New

Face of Investment Arbitration: NAFTA Chapter 11’, 28 Yale Journal of International Law

365 (2003); UNCTAD, WIR 2008, above n 7, at xvii; IISD, Model International Agreement on

Investment for Sustainable Development (2005).
46 See above n 12; Vandevelde (2010), above n 12, at 92.
47 Kennedy, above n 13, 151–53.
48 Ibid. See also, Vandevelde (2010), above n 12, at 92; Trebilcock and Daniels (2008), above

n 13, 5–12.
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IIAs may increase a country’s attractiveness for foreign investors, other fac-

tors are also equally important determinants of FDI.49 Thus, IIAs can only

fulfil their promise to increase FDI and contribute to economic development

if they leave states sufficient space to regulate in pursuit of policies outside

the protection of foreign investors.50

To encourage arbitrators to show greater deference to the sovereign right

to regulate when adjudicating disputes involving competing policy objectives,

a number of states have included one or a combination of two new analytical

devices in their IIAs. Section II:A below will introduce the first of these

methods, the refinement of the substantive provisions of IIAs, while

Section II:B below will introduce the second method, the addition of general

exceptions clauses to IIAs.

A. Refinement of substantive guarantees

A number of states have included interpretive language in their IIAs in re-

sponse to concerns that arbitrators have interpreted the three principal in-

vestment disciplines—compensation for expropriation, fair and equitable

treatment and non-discrimination—in an overly expansive manner. The in-

terpretive language seeks to refine these standards and encourage arbitrators

to conduct a balancing exercise to determine whether government action

taken in response to legitimate regulatory concerns has violated investors’

rights. It is based on the premise that competition between investor

protection and other policy objectives generally can be resolved within the

investment disciplines established in IIAs.

Although the new interpretive language presumes that some degree of

deference should be shown by arbitrators to sovereign regulatory decisions,

it does not indicate how much deference should be shown. Suggested

approaches for reviewing state regulatory measures in the context of invest-

ment law include the ‘least restrictive alternative’ approach developed by the

WTO Appellate Body in the trade law context,51 the three levels of scrutiny

familiar to US constitutional law,52 the ‘margin of appreciation’ doctrine

developed by the European Court of Human Rights,53 the doctrine of

49 While the findings of earlier econometric studies measuring the impact of IIAs were ambiguous,

more recent studies concur that IIAs do have some influence on FDI inflows, although other

determinants of FDI are as important. See UNCTAD (2009), above n 33; Karl P. Sauvant and

Lisa E. Sachs (eds), The Effect of Treaties on Foreign Direct Investment: Bilateral Investment Treaties,

Double Taxation Treaties, and Investment Flows (Oxford: Oxford University Press, 2009);

Vandevelde (2010), above n 12, 90–120.
50 Ibid.
51 William W. Burke-White and Andreas von Staden, ‘Investment Protection in Extraordinary

Times: The Interpretation and Application of Non-Precluded Measures Provisions in

Bilateral Investment Treaties’, 48 Vanderbilt Journal of International Law 307 (2008), at

348; Muchlinski (2009), above n 30, at 35, 75; Stone Sweet, above n 39, at 48.
52 Burke-White and von Staden, above n 51, at 346.
53 Ibid, at 374.
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‘necessity’ developed by the European Court of Justice,54 the ‘proportional-

ity’ analysis first developed by some national administrative and constitution-

al courts55 and the ‘reasonable nexus to rational government policies’

standard developed by some investor-state tribunals in the context of the

non-discrimination standard found in IIAs.56 It remains to be seen which,

if any, of these approaches will be taken up on a consistent basis by

investor-state tribunals interpreting new-generation IIAs.57

1. Expropriation

Expropriation was the first treatment standard to raise serious concerns

about its potential to limit host states’ right to regulate in pursuit of legit-

imate non-investment policy objectives.58 IIAs prohibit states from expro-

priating or nationalizing a covered investment except for a public purpose,

in a non-discriminatory manner, on payment of prompt, adequate and ef-

fective compensation, and in accordance with due process of law.59 Although

certain governments, commentators and legal texts reject the position that

regulatory activity can constitute expropriation,60 several arbitral decisions

have decisively held that regulatory activity is not, per se, outside the scope of

expropriation.

Following its finding that ‘expropriation need not involve the transfer of

title to a given property, which was the distinctive feature of traditional ex-

propriation under international law’, the tribunal in Occidental v Ecuador, for

example, found that regulatory measures that ‘affect the economic value of

an investment’ can constitute a compensable, albeit indirect, expropriation.61

54 Muchlinski (2009), above n 30, at 76. This analysis is similar to the ‘least restrictive alter-

native’ approach developed by the WTO Appellate Body. See Stone Sweet, above n 39, at 71.
55 Stone Sweet, above n 39, at 63.
56 Nicholas DiMascio and Joost Pauwelyn, ‘Nondiscrimination in Trade and Investment

Treaties: Worlds Apart or Two Sides of the Same Coin?’, 102 American Journal of

International Law 48 (2008), at 77.
57 See generally the sections on ‘Judicial ‘‘Balancing’’ of Economic Law and Human Rights in

Regional Courts’ and ‘Case Studies on Protection Standards and Specific Human Rights in

Investor-State Arbitration’, in Dupuy, Francioni and Petersmann (eds), above n 9.
58 See Been and Beauvais, above n 7; Miles, above n 7, 11–19; Sornarajah (2009), above n 40,

283–7; Van Harten (2007), above n 7, 90–3; OECD, International Investment Law: A Changing

Landscape (2005), at 43–71.
59 See e.g., NAFTA, Article 1110: Expropriation and Compensation (‘1. No Party may directly

or indirectly nationalize or expropriate an investment of an investor of another Party in its

territory or take a measure tantamount to nationalization or expropriation of such an invest-

ment (‘‘expropriation’’), except: (a) for a public purpose; (b) on a non-discriminatory basis;

(c) in accordance with due process of law and Article 1105(1); and (d) on payment of

compensation in accordance with paragraphs 2 through 6’).
60 McLachlan et al., above n 37, at 306. See also, OECD, above n 58, 50–53 (citing European

Convention of Human Rights, Article 1 of Protocol 1 (1952); Harvard Draft Convention on

the International Responsibility of States for Injury to Aliens, Article 10(5) (1961); OECD

Draft Convention on the Protection of Foreign Property, Commentary to Article 3 (1967);

Restatement (Third) of the Foreign Relations Law of the United States, section 712,

Comment g).
61 Occidental v Ecuador, LCIA Case No. UN 3467, paras 85, 92 (1 July 2004).
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Several tribunals have also held that because ‘regulations can indeed

be exercised in a way that would constitute creeping expropriation . . . a

blanket exception for regulatory measures would create a gaping loophole

in international protection against expropriation’.62 Yet, few recent decisions

have actually found regulatory measures to constitute expropriation,63 and it

would appear that, as one arbitrator has stated, ‘in the vast run of cases,

regulatory conduct by public authorities is not remotely the subject of

legitimate complaints’ under the expropriation provisions of IIAs.64

Arbitral practice has been inconsistent in this area, however, with a

number of decisions raising concerns about the methods that arbitrators

have employed to determine whether specific regulatory conduct amounted

to expropriation. On the one hand, several awards have been criticized as

encroaching too far on states’ rights under customary international law to

exercise their police powers by failing to consider the purpose of a challenged

measure when determining whether it constituted an indirect expropri-

ation.65 The NAFTA Tribunal in Metalclad v Mexico, for example, held

that it ‘need not decide or consider the motivation or intent of the adoption

of the Ecological Decree’, but only whether it had the effect of depriving the

foreign investor ‘of the use or reasonably-to-be-expected economic benefit of

property’.66

On the other hand, other awards are said to have exaggerated the distinc-

tion between a state’s exercise of its police powers and an indirect expropri-

ation under international law by failing to consider whether an individual

investor should have to bear the full costs of certain regulations that might be

borne more appropriately, at least in part, by society as a whole.67 The

NAFTA Tribunal in Methanex v United States, for example, found that, in

determining whether a regulation had resulted in an indirect expropriation,

the primary issue was whether the measure concerned was legitimate and

served a public purpose.68 In support of the customary international

law police powers concept, the Tribunal held that, ‘as a matter of general

62 Pope & Talbot Inc. v Government of Canada, Merits, Phase 1, 7 ICSID Report 69, 85–6

(26 June 2000), followed by Feldman v United Mexican States, Award, 7 ICSID Report 341,

366 (16 December 2002).
63 See Sornarajah (2009), above n 40, at 287.
64 SD Myers Inc. v Government of Canada, Merits, 8 ICSID Report 4, 58 (13 November 2000)

(Separate Opinion by Schwarz).
65 See OECD, above n 58, 62–4; Howard Mann, International Investment Agreements, Business

and Human Rights: Key Issues and Opportunities, IISD Report for the UN SRSG, 22 (2008).
66 Metalclad Corp. v Mexico, ICSID Case No. ARB(AF)97/1, Award, paras 103, 111 (30 August

2000). See also, Azurix Corp. v Republic of Argentina, Award, ARB/01/12 77, para 310 (14 July

2006); Tecnicas Medioambientales TECMED, SA v United Mexican States, ICSID Case No.

ARB/AF/00/2 (29 May 2003); Siemens Corp. v Argentina, ICSID Case No. ARB/02/8, para

270 (17 January 2007); Compania del Desarrollo de Santa Elena S.A. v Republic of Costa Rica,

ICSID Case No. ARB/96/1 (17 February 2000).
67 See Brower II (2009), above n 10, 363–4.
68 Methanex Corp. v United States, Award 44 ILM 1345, 17(6) (3 August 2005).
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international law, a non-discriminatory regulation for a public purpose,

which is enacted in accordance with due process and, which affects, inter

alios, a foreign investor or investment is not deemed expropriatory and com-

pensable’.69 The tribunal did not consider the economic impact of the regu-

lation at issue or the degree of interference with the investor’s legitimate

expectations.70

In 2004, the US and Canada responded to the controversy surrounding

the content of the indirect expropriation standard by revising their model

bilateral investment treaties (BITs) to provide some guidance to tribunals.

Each added an interpretive annex to their model BITs subjecting claims of

indirect expropriation to a ‘case-by-case’, fact-specific inquiry that requires

the balancing of at least three factors.71 The three factors that must be

considered—the economic impact of the government measure, the extent

to which the measure interferes with distinct, reasonable investment-backed

expectations and the character of the government measure—are drawn from

a leading takings case decided by the US Supreme Court.72 The annexes

also provide that, ‘[e]xcept in rare circumstances’, non-discriminatory regu-

latory actions that are ‘designed and applied to protect legitimate public

welfare objectives, such as public health, safety, and the environment, do

not constitute indirect expropriations’.73 A number of other states, including

Singapore and India in their 2005 FTA,74 and China and India in their 2006

BIT,75 have followed the approach of the US and Canada and incorporated

similar interpretive statements in their IIAs.

Not satisfied, some NGOs and academics have proposed that the ‘except

in rare circumstances’ caveat should be removed from the interpretive state-

ment in the US Model BIT to provide that non-discriminatory regulation

can never be indirect expropriation and to effectively codify the Tribunal’s

holding in Methanex.76 Others have resisted such a change, arguing that it

69 Ibid, at 278.
70 See also, Chemtura Corp. v Canada, UNCITRAL (NAFTA), para 266 (2 August 2010).
71 See Treaty Between the Government of the United States of American and the Government

of [Country] Concerning the Reciprocal Protection of Investment (US Model BIT), Article

6(1) and Annex B(4), (2004); Agreement Between Canada and [Country] for the Promotion

and Protection of Investments (Canada Model BIT), Article 13 and Annex B.13(1) (2004).
72 Penn Central Transp. Co. v City of New York, 438 US 104, 123–5 (1978).
73 US Model BIT, Article 6 and Annex B (4)(b) (2004); Canadian Model BIT, Article 13 and

Annex B(13)(1(c) (2004).
74 See Comprehensive Economic Cooperation Agreement Between the Republic of India and

the Republic of Singapore, Annex 3 (2005).
75 See Alvarez (2009), above n 12, at 11 and n 29.
76 See e.g., Robert Stumberg, Professor of Law, Georgetown University Law Center, Testimony

before the US House of Representatives Committee on Ways & Means, Subcommittee on

Trade (14 May 2009).
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would be inconsistent with international and US domestic law on indirect

takings and would create too much of a ‘safe harbor’ for government regu-

lation.77 While the latter view appears likely to prevail in the US, other states

have already adopted the former view. Eastern and Southern African coun-

tries, for example, included the following language in their 2007 COMESA

Common Investment Area Agreement (CIAA):

Consistent with the right of states to regulate and the customary interna-
tional law principles on police powers, bona fide regulatory measures
taken by a Member State that are designed and applied to protect or
enhance legitimate public welfare objectives, such as public health,
safety and the environment, shall not constitute an indirect expropriation

under this Article.78

The 2009 ASEAN Comprehensive Investment Agreement takes the same

absolute approach.79 Alongside these new agreements, the vast majority of

BITs contain no such interpretive language, raising the question of whether

they will be interpreted according to the approach set forth in Metalclad, the

2004 US and Canadian Model BITs or Methanex.

2. Fair and equitable treatment

The second standard of treatment that has caused considerable controversy

in relation to public policy measures is the fair and equitable treatment

(FET) standard.80 The FET standard is found in most IIAs and has

become the most common standard for the resolution of investment disputes

in recent years, particularly those involving tensions between an investor’s

rights and the state’s legitimate interest in regulating in the public interest.81

The FET standard has provoked three persistent questions that may not yet

be resolved.

The first question poised by the FET standard relates to its content. Many

tribunals have given the standard content by reference to general principles

77 See e.g., Linda Menghetti, Vice President, Emergency Committee for American Trade,

Testimony before the US House of Representatives Committee on Ways & Means,

Subcommittee on Trade, Statement 6 (14 May 2009).
78 COMESA Common Investment Area Agreement (COMESA CIAA) (2007), Article 20(8).
79 ASEAN CIA, Annex 2 (2009).
80 See Miles, above n 7, 19–22; Van Harten (2007), above n 7, 86–90; Sornarajah (2009), above

n 40, 289–90; OECD, above n 58, 73–125.
81 Different IIAs formulate FET differently. The standard US and Canadian FET provisions

mention customary international law. See e.g., NAFTA, Article 1105: Minimum Standard of

Treatment (1994) (‘1. Each Party shall accord to investments of investors of another Party

treatment in accordance with international law, including fair and equitable treatment . . . ’).
The standard European FET provisions (Dutch, German, Swedish, among others) do not

mention customary international law. See e.g., Sweden–Czech Republic BIT, Article 2(1)

(1990) (‘Each Contracting Party shall at all times ensure fair and equitable treatment of

the investments by investors of the other Contracting Party . . . ’).
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of law falling under the rubric of good faith, transparency, consistency of

government action and stability of the legal and business framework relevant

to the affected investment.82 Some of these tribunals are said to have

expanded the content of the FET standard so far as to imperil any new

environmental or social regulation that a government may wish to

impose.83 Thus, for example, in a frequently cited case, the Tribunal in

TECMED S.A. v Mexico held that:

[T]he foreign investor expects the host State to act in a consistent manner,

free from ambiguity and totally transparently in its relations with the for-

eign investor, so that it may know beforehand any and all rules and regulations
that will govern its investments, as well as the goals of the relevant policies

and administrative practices or directives, to be able to plan its investment

and comply with such regulations.84

In contrast, several more recent decisions that have given the FET standard

content by reference to general principles of law have lent greater support to

the sovereign right to regulate. The Tribunal in Parkerings v Lithuania, for

example, observed that, while it is prohibited ‘for a State to act unfairly,

unreasonably or inequitably in the exercise of its legislative power’, ‘there

is nothing objectionable about [an] amendment brought to the regulatory

framework existing at the time an investor made its investment’.85 An

investor’s right to have legitimate expectations protected is contingent on

those expectations being reasonable in light of the circumstances and on

the investor having exercised due diligence.86

To give the FET standard content by reference to something more specific

than the full range of general principles of law, a few states have included

language in their more recent IIAs referring to the obligations of states not to

‘deny justice’ to foreign investors. The 2004 US Model BIT, for example,

specifies that the concept of ‘ ‘‘fair and equitable treatment’’ includes the

obligation not to deny justice . . . in accordance with due process’.87

82 Arif H. Ali and Kassi Tallent, ‘The Effect of BITs on the International Body of Investment

Law: The Significance of Fair and Equitable Treatment Provisions’, in Rogers and Alford

(eds), above n 40, at 213.
83 Miles, above n 7, 21–22.
84 Tecnicas Medioambientales Tecmed S.A. (TECMED) v United Mexican States, ICSID Case No.

ARB/AF/00/2, para 154 (29 May 2003) (emphasis added). See also, MTD Equity Sdn. Bhd.

and MTD Chile S.A. v Republic of Chile, Case No. ARB/01/7, Award, Section 4 (25 May

2004); Occidental v Ecuador, LCIA Case No. UN 3467, Award (1 July 2004); PSEG Global

Inc. v Republic of Turkey ICSID Case No. ARB/02/5, Award (19 January 2007); CME Czech

Republic BV v Czech Republic 14(3) World Trade and Arb, Mat. 109 (13 September 2001);

Enron v Argentine Republic, ICSID Case No. ARB/01/3, Award (22 May 2007).
85 Parkerings-Compagniet v Lithuania, Award, ICSID Case No. ARB/05/8, para 332

(11 September 2007).
86 Ibid at 333. See also, Saluka Investments BV v Czech Republic, Partial Award 18(3) World

Trade and Arb, Mat. 166, para 305 (17 March 2006).
87 US Model BIT, Article 5(2)(a) (2004).
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Similarly, the 2009 ASEAN Comprehensive Investment Agreement provides

that ‘[f]or greater certainty . . . fair and equitable treatment requires each

Member State not to deny justice’.88 There is some debate as to whether

the use of the term ‘includes’ in the US BIT and ‘requires’ in the ASEAN

agreement is intended to indicate that denial of justice is the only form of

government action that violates the FET standard or that it is just one

example.89

A second question that persists in relation to FET is whether it is an

autonomous treaty standard or reflects the international minimum standard

of treatment (MST) for aliens under customary international law.90 In 2001,

the Tribunal in Pope and Talbot v Canada interpreted the FET provision in

NAFTA to mean that FET was ‘additive’ to the MST.91 A few months later,

the NAFTA Free Trade Commission (FTC) issued a Note of Interpretation

rejecting that assertion and clarifying that the reference to FET in Article

1105 of the NAFTA is equivalent to the ‘customary international law min-

imum standard of treatment of aliens’.92 The US and Canada have also

included interpretive statements in their respective 2004 Model BITs and

subsequent IIAs to the same effect.93

Other states have also expressed their disagreement with arbitral awards

holding that the FET standard is in addition to or higher than the MST.

After the Tribunal in TECMED S.A. v Mexico held that the scope of the

FET provision in the 1995 Spain–Mexico BIT should result ‘from an au-

tonomous interpretation, taking into account the text of [the FET provision]

according to its ordinary meaning’,94 Spain and Mexico adopted a new BIT

in 2006 clarifying that the FET standard is included within, not autonomous

to, the MST.95 Mexico also entered into BITs with China in 200896 and

88 ASEAN CIA, Article 11. The ASEAN-China Investment Agreement (2009) includes a

similar provision. UNCTAD, WIR 2010, above n 1, at 87.
89 Compare Alvarez (2009), above n 12, at 10 with Menghetti, above n 77, at 4.
90 Muchlinski (2009), above n 30, at 42.
91 Pope & Talbot Inc. v Government of Canada, Merits, Phase 2, UNCITRAL (NAFTA), para

110 (10 April 2001). See also Sempra Energy Int’l v The Argentine Republic, ICSID Case No.
ARB/02/16 Award (28 September 2007); Siemens A.G. v Argentine Republic, ICSID Case No.

ARB/02/8, Decision on Jurisdiction (3 August 2004); PSEG Global Inc. and Konya Ilgin

Elektrik Üretim ve Ticaret Limited Sirketi v Republic of Turkey, ICSID Case No. ARB/02/5,

Award (19 January 2007); Saluka Investments BV v The Czech Republic, Partial Award

14(3) World Trade and Arb, Mat. 109 (13 September 2001).
92 NAFTA Comm’n, Note of Interpretation (31 July 2001).
93 See US Model BIT, Article 5(2) (2004); Canadian Model BIT, Article 5(2) (2004).
94 Tecnicas Medioambientales Tecmed S.A. (TECMED) v Mexico, ICSID Case No. ARB/AF/00/2,

para 154 (29 May 2003).
95 Contrast the Spain–Mexico BIT, Article IV(1) (1995) with the Spain–Mexico BIT, Article

IV(1)(2006).
96 Alvarez (2009), above n 12, at 11 and n 28 (citing Mexico–PRC BIT signed in Beijing on

11 July 2008 and on file with Transnational Dispute Management).
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Singapore in 200997 that closely approximate the US and Canada’s articu-

lation of the FET standard. Southern and Eastern African countries also

included language in the COMESA CIAA clarifying that the FET does

not require treatment in addition to what is required by the MST,98 while

India and Singapore chose to omit all reference to both the FET and the

MST standards in their 2005 FTA.99 Despite these developments, there

are still many IIAs in force that do not expressly link the FET standard to

the MST and tribunals may continue to interpret FET as establishing an

autonomous treaty standard in the context of such treaties.100

The third reoccurring question relating to the FET standard is whether its

inclusion in the vast majority of IIAs and expositions on its scope under

those IIAs by an array of arbitral tribunals have had any impact on the

content of the MST under customary international law.101 A number of

tribunals have indicated that that might be the case, including the

Tribunal in Mondev v United States, which observed:

On a widespread basis, States have repeatedly obliged themselves to accord

foreign investment [fair and equitable] treatment. In the Tribunal’s view,

such a body of concordant practice will necessarily have influenced the con-

tent of rules governing the treatment of foreign investment in current inter-

national law . . . In these circumstances, the content of theminimum standard

today cannot be limited to the content of customary international law as

recognized in arbitral decisions in the 1920s.102

Following similar reasoning, a number of other tribunals have incorporated

elements of the FET standard as developed in arbitral practice into their

analysis of the requirements of the MST under customary international

law.103

The past two years have seen NAFTA tribunals take opposing sides in the

debate over whether the customary international law MST has evolved since

the 1920s, particularly in light of arbitral practice under the FET provisions

of IIAs. In 2009, the NAFTA Tribunal in Glamis Gold v United States held

that the claimant had not proved that the customary international law MST

97 UNCTAD, WIR 2010, above n 1, at 87.
98 COMESA CIAA, Article 14(2).
99 India–Singapore FTA.
100 See Glamis Gold Ltd. v United States of America, Award at UNCITRAL (NAFTA), 260

(8 June 2009).
101 Ali and Tallent, above n 82 (making this observation).
102 Mondev Int’l Ltd. v United States, ICSID Case No. ARB(AF)/99/2, Award, 116, 125

(11 October 2002).
103 See e.g., ADF Group, Inc. v United States of America, 6 ICSID Reports 470 (9 January 2003);

Waste Management, Inc. v Mexico, ICSID Case No. ARB(AF)/00/3, Award, para 98 (30 April

2004); Occidental Exploration & Prod. Co. v Ecuador, LCIA Case No. UN 3467, Award, paras

188–90 (1 July 2004); Azurix Corp. v Argentina, ICSID Case No. ARB/1/12, Award (23 June

2006).
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standard had evolved beyond that elucidated in the 1926 Mexico–United

States Claims Commission award in Neer v Mexico.104 The Tribunal in

Neer held that:

The treatment of an alien, in order to constitute an international delin-

quency, should amount to an outrage, to bad faith, to willful neglect of

duty, or to an insufficiency of governmental action so far short of inter-

national standards that every reasonable and impartial man would readily

recognize its insufficiency.105

Applying the Neer standard, the Glamis Tribunal held that a breach of the

NAFTA FET standard ‘requires an act that is sufficiently egregious and

shocking—a gross denial of justice, manifest arbitrariness, blatant unfairness,

a complete lack of due process, evident discrimination, or a manifest lack of

reasons’.106

In contrast, in 2010, two NAFTA tribunals stated that they could not

overlook the evolution of customary international law since the Neer judg-

ment, nor the impact of IIAs on this evolution. On that basis, the first tri-

bunal, in Merill & Ring v Canada, held that today’s MST is broader than

that defined in the Neer case and provides for the fair and equitable treat-

ment of alien investors within the confines of ‘reasonableness’—rather than

within the more narrow confines of ‘outrageousness’ as was the case in the

1920s.107 The second tribunal, in Chemtura Corporation v Canada, also stated

that the MST is not confined to the kind of outrageous treatment referred to

in the Neer case,108 but rather requires an analysis of the record as a whole to

determine whether a government acted fairly, in keeping with due process

standards and in good faith when taking regulatory measures.109

During the ongoing review of the US Model BIT, some academics and

NGOs have proposed that language be added to the model’s FET provision

to codify the view expressed by the US government in the Glamis case that

the MST under customary international law has been established ‘in only a

few areas’, including with respect to ‘denial of justice’.110 Those who argue

for this change claim that the US cited denial of justice in its submissions in

Glamis and in the 2004 Model BIT as the only form of government action

that violates the FET component of the MST.111 Those who oppose such a

104 Glamis Gold Ltd. v United States of America, UNCITRAL (NAFTA), para 627 (8 June 2009).
105 L.F.H. Neer & Pauline Neer v United Mexico States, 4 R. Int’l Arb. Awards, 61–2 (15 October

1926).
106 Glamis Gold Ltd. v United States of America, UNCITRAL (NAFTA), para 268 (8 June 2009).
107 Merill & Ring v Canada, UNCITRAL (NAFTA), para 213 (31 March 2010).
108 Chemtura Corp. v Canada, UNCITRAL (NAFTA), para 215 (2 August 2010).
109 Ibid, at paras 123, 162, 179, 184, 215, 216, 219 and 224.
110 See e.g., Stumberg, above n 76, at 3.
111 Ibid. However, as noted above, the Glamis Tribunal’s view of the scope of the MST went

beyond the narrow US government position to include, not only a ‘a gross denial of justice’,
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change claim that the US cited denial of justice as just one example of

government action that violates the FET component of the MST and

claim that other actions cited by arbitral tribunals, including the violation

of an investor’s legitimate expectations, have become or are becoming part of

customary international law.112 The US should not define the MST to in-

clude only the denial of justice, according to these observers, as it would

thereby forgo the benefits of customary international law’s evolution.113 It

remains to be seen whether and how this debate will be resolved in the new

US Model BIT. It also remains to be seen whether arbitral tribunals will

begin to produce consistent answers to the three questions discussed above

regarding the content of the FET standard, its relationship to the MST and

its impact on customary international law.

3. Non-discrimination

Finally, some have expressed concern that the application of the

non-discrimination standard contained in most IIAs could result in the

undue restriction of regulatory discretion.114 The non-discrimination stand-

ard is, by definition, relative in the sense that it measures the state’s treat-

ment of foreign investors against the treatment of similarly situated domestic

or other foreign investors or investments.115 Thus, a tribunal must determine

how to identify similarly situated or categories of ‘like’ investors and invest-

ments. Concerns have arisen where tribunals have drawn such categories

without regard to public policy objectives.116

Thus, for example, the Tribunal in Occidental v Ecuador provoked alarm

when it adopted a very broad definition of ‘like’ investor, comparing the

treatment accorded to a foreign oil company with the treatment accorded

to exporters in general, rather than with the treatment of domestic oil

but also ‘manifest arbitrariness, blatant unfairness, a complete lack of due process, evident

discrimination, or a manifest lack of reasons’. See above n 100. The Tribunal also noted that

a breach of the customary international law MST, as codified in NAFTA’s FET provision,

could also be exhibited by ‘the creation by the State of objective expectations in order to

induce investment and the subsequent repudiation of those expectations’. Glamis, at para

627.
112 See e.g., Menghetti, above n 77, at 4.
113 Ibid.
114 See Van Harten (2007), above n 7, at 83–6; Muchlinski (2009), above n 30, at 43;

Sornarajah (2008), above n 40, at 62–3.
115 See e.g., NAFTA, Article 1102: National Treatment (1994) (‘1. Each Party shall accord to

investors of another Party treatment no less favorable than that it accords, in like circum-

stances, to its own investors with respect to the establishment, acquisition, expansion, man-

agement, conduct, operation, and sale or other disposition of investments . . . ’); NAFTA,

Article 1103: Most-Favored-Nation Treatment (1994) (‘1. Each Party shall accord to in-

vestors of another Party treatment no less favorable than that it accords, in like circum-

stances, to investors of any other Party or of a non-Party with respect to the establishment,

acquisition, expansion, management, conduct, operation, and sale or other disposition of

investments’).
116 Ibid.
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companies.117 Other tribunals have adopted more tailored definitions of

‘like’ investor or investment, thereby sending reassuring signals that legitim-

ate distinctions can be made between economic actors and activities when

these are justified by sound public policy goals. In the case of Parkerings v

Lithuania, for example, the Tribunal held that no discrimination had

occurred when a foreign investor’s car parking project was treated differently

than a domestic investor’s project because the foreign investor’s project was

within a section of Vilnius designated by UNESCO as a World Cultural

Heritage site.118

Although IIA jurisprudence does not provide clear guidance on what

amounts to a legitimate policy goal, it does provide some guidance on how

tribunals should assess whether a measure undertaken in pursuit of such a

goal constitutes a violation of the non-discrimination standard. In Pope &

Talbot v Canada, for example, the tribunal held that, to withstand a challenge

on the grounds of discrimination, a measure must have a ‘reasonable nexus

to rational government policies that (1) do not distinguish, on their face or

de facto, between foreign-owned and domestic companies, and (2) do not

otherwise unduly undermine the investment liberalizing objectives of

NAFTA’.119

To ensure that tribunals do not delineate categories of investors or invest-

ments too narrowly, one new IIA includes a non-exhaustive list of possible

factors to consider when determining whether they are in ‘like circum-

stances’ for the purposes of the application of the national treatment or

most favored nation non-discrimination standards. The COMESA CIAA

provides that:

For greater certainty, references to ‘like circumstances’ in [the National

Treatment article] requires an overall examination on a case by case basis

of all the circumstances of an investment including, inter alia:

(a) its effects on third persons and the local community;

(b) its effects on the local, regional or national environment, including

the cumulative effects of all investments within a jurisdiction on the

environment;

(c) the sector the investor is in;

(d) the aim of the measure concerned;

117 See Occidental Exploration and Production Co. v Ecuador, LCIA Case No. UN 3467, paras

173–76 (1 July 2004).
118 Parkerings-Compagniet v Lithuania, Award, ICSID Case No. ARB/05/8, at Section 8.3

(11 September 2007). See also Methanex Corp. v United States, Award, 44 ILM 1345,

17(6), Chapter IV B (3 August 2005).
119 Pope & Talbot Inc. v Government of Canada, Merits, Phase 2, UNCITRAL (NAFTA) para 78

(10 April 2001). See also GAMI Investments, Inc. v United Mexican States, Award, 44 ILM

545, 114 (15 November 2004).
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(e) the regulatory process generally applied in relation to the measure

concerned; and

(f) other factors directly relating to the investment or investor in relation

to the measure concerned;

and the examination shall not be limited to or be biased towards any one

factor.120

The draft Norwegian Model BIT took a different approach.121 It included a

footnote to its national treatment and most favored nation clauses acknowl-

edging that the pursuit of some legitimate public policy objectives may

necessarily result in discrimination and indicating that such discrimination

should not implicate the host state’s treaty obligations.122

The COMESA CIAA and the draft Norwegian Model BIT appear to be

unique in their inclusion of language clarifying the non-discrimination stand-

ards in IIAs. Some have proposed that language should be added to the US

Model BIT indicating ‘that national treatment requires evidence of either (1)

intentional discrimination or (2) de facto discrimination against investors as a

group’.123 But neither this suggestion nor the idea of adding other language

to clarify the scope of the non-discrimination standard has been under

serious discussion during the US review.

B. General exceptions clauses

Most older IIAs contain no exceptions or identify only a limited range of

sectors or types of regulatory measures that are excluded from the coverage

of the treaty, most notably taxation and essential security measures. A small

but growing number of IIAs also now include one of several types of

so-called ‘general exceptions’ clauses to ensure that investors’ rights are

balanced against the regulatory concerns of host states.

The rationale for a general exception clause is to exempt a contracting

party from the obligations of the treaty in situations in which compliance

would be incompatible with key policy objectives explicitly identified in the

agreement.124 Thus, rather than directing a tribunal to balance the compet-

ing objectives of investor protection against societal or environmental

protection in determining whether the treaty has been breached, a general

exception clause directs the tribunal to balance specified objectives in

120 COMESA CIAA, Article 17(2).
121 As noted above, the draft was released for comment in 2007, but has since been withdrawn

for failure to gain parliamentary approval. See above n 27.
122 Ibid at n 1.
123 See e.g., Gus Van Harten, Osgoode Hall Law School, Testimony Before US State

Department Public Hearing on Bilateral Investment Treaty Reform, 7 (July 2009).
124 See United States – Measures Affecting the Cross-Border Supply of Gambling and Betting Services,

WT/DS285/AB/R, adopted 20 April 2005, para 291.
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determining whether a given breach is excused on the basis of the general

exception clause.

The three principal types of general exceptions clauses found in

new-generation IIAs will be introduced in turn below, followed by an exam-

ination of the way in which investor-state tribunals may interpret these

provisions.

1. Types of general exceptions clauses

The first type of general exception clause included in some IIAs is based on

GATT, Article XX or GATS, Article XIV.125 This general exception method

makes the exception conditional on the fulfillment of certain requirements

aimed at preventing its abuse. In particular, it usually obliges the host state

to apply the otherwise non-conforming measure in a manner that would not

constitute arbitrary or unjustifiable discrimination and to avoid using it as a

disguised restriction on investment. Depending on the exact language used,

this method also requires the host state to show that the non-conforming

measure was ‘necessary’, ‘relating’ or ‘designed and applied’ to further one

of the policy objectives specified in the clause.

Canada began including general exceptions clauses of this type in its IIAs

in the late 1990s.126 It also incorporated such a clause into its 2004 Model

BIT, Article 10 of which provides:

Subject to the requirement that such measures are not applied in a

manner that would constitute arbitrary or unjustifiable discrimination be-

tween investments or between investors, or a disguised restriction on inter-

national trade or investment, nothing in this Agreement shall be construed

to prevent a Party from adopting or enforcing measures necessary:

(a) to protect human, animal or plant life or health;

(b) to ensure compliance with laws and regulations that are not incon-

sistent with the provisions of this Agreement; or

(c) for the conservation of living or non-living exhaustible natural

resources.127

125 See GATT, Article XX: General Exceptions (1994) (‘Subject to the requirement that such

measures are not applied in a manner which would constitute a means of arbitrary or un-

justifiable discrimination between countries where the same conditions prevail, or a disguised

restriction on international trade, nothing in this Agreement shall be construed to prevent

the adoption or enforcement by any contracting party of measures:

. . . (b) necessary to protect human, animal or plant life or health; . . . (e) relating to the

products of prison labour; . . . (f) imposed for the protection of national treasures of artistic,

historic or archaeological value; . . . (g) relating to the conservation of exhaustible natural

resources; . . . .’). Unlike GATT Article XX, GATS Article XIV does not contain an exemp-

tion for measures relating to the conservation of exhaustible natural resources.
126 See e.g., Armenia–Canada BIT, Article XVII (1997).
127 Model Canadian BIT, Article 10 (2004). See also, Canada–Peru BIT, Article 10(c) (2007);

Canada–Colombia FTA, Article 2201, 3(c) (2008); Peru–Singapore FTA, Chapter 10,
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A number of other countries, particularly in Asia, also began incorporating

general exceptions provisions based on all or portions of Article XX of the

GATT128 or the similar Article XIV of the GATS,129 or both130 into their

IIAs in the late 1990s.131 Southern and Eastern African countries also have

incorporated a general exception clause based on Article XX of the GATT in

their regional investment promotion agreement; although, unlike most other

general exceptions clauses, the COMESACIAA clause uses the term ‘designed

and applied’ rather than ‘necessary’ to describe the non-conforming measures

that may be used to further the specified policy objectives.132

A second general exception method indicates that the exceptions are con-

ditional on the fulfillment of fewer substantive and more procedural require-

ments than the general exceptions clauses in the GATT and GATS. This

method permits non-conforming measures that are necessary to protect cer-

tain policy objectives as long as the state invoking the exception is not seek-

ing to avoid its obligations and has notified the other state party to the IIA

about the measure as soon as possible. The 2002 BIT between Japan and the

Republic of Korea, which employs this method, provides:

(1) Notwithstanding any other provisions in this Agreement . . . each

Contracting Party may . . . take any measure necessary to protect

human, animal or plant life or health.

(2) In cases where a Contracting Party takes any measure, pursuant to

paragraph 1 above, that does not conform with the obligations of the

provisions of this Agreement . . . that Contracting Party shall not use

such measure as a means of avoiding its obligations.

(3) In cases where a Contracting Party takes any measure, pursuant to

paragraph 1 above, that does not conform with the obligations of the

provisions of this Agreement . . . that Contracting Party shall, prior to

the entry into force of the measure or as soon thereafter as possible,

notify the other Contracting Party of the following elements of the

Article 10.7(3)(c) (2008); Canada–Jordan BIT, Article 10(1) (2009); Canada–Peru FTA,

Article 2201, 3(c) (2009).
128 See e.g., Singapore–Australia FTA, Article 19 (2003); Singapore–Japan FTA, Article 83

(2007); Singapore–Jordan BIT, Article 18 (2004); Singapore–India FTA, Article 6.11

(2005); Japan–Malaysia FTA, Article 10 (2005); ASEAN FTA, Article 17 (2009); China–

ASEAN FTA, Article 16 (2009); India–Korea FTA, Article 10.18 (2009).
129 Taiwan–Panama FTA, Article 20.02 (2003); Singapore–Korea FTA, Article 21.2 (2005);

ASEAN–Australia–New Zealand FTA, Chapter 15, Articles 1–5 (2009).
130 China–New Zealand FTA, Article 200 (2008); Japan–Malaysia FTA, Article 10 (2005);

Thailand–Australia FTA, Article 1601 (2005).
131 The 1999 New Zealand–Argentina BIT incorporates a general exceptions clause of this type

with somewhat different format and wording. See New Zealand–Argentina BIT, Article 5(3)

(1999). The US also includes general exceptions clauses based on Article XX of the GATT

in its IIAs, but only in relation to performance requirements. See e.g., US Model BIT,

Article 8(3)(c) (2004).
132 COMESA CIAA, Article 22.
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measure: (a) sector and sub-sector or matter; (b) obligation or article

in respect of which the measure is taken; (c) legal source or authority

of the measure; (d) succinct description of the measure; and

(e) motivation or purpose of the measure.133

A third general exceptions method used in some IIAs is conditional on an

even more limited range of requirements designed to prevent its abuse. The

Mauritius–Switzerland BIT, for example, simply provides that ‘[n]othing in

this Agreement shall be construed to prevent a Contracting Party from

taking any action necessary [. . .] for reasons of public health or the preven-

tion of diseases in animals and plants’.134 Some general exceptions clauses of

this type impose even less stringent requirements on the invoking party.

Rather than requiring that the state show that the particular measure was

‘necessary’, these clauses only require that the state show that the meas-

ure was ‘proportional’ to the objective sought135 or that the state had deter-

mined in good faith that the measure was ‘appropriate’ with respect to the

objective sought.136

2. Interpretation of general exceptions clauses

Investor-state arbitral tribunals have yet to interpret general exceptions

clauses and their interpretations of more limited exceptions clauses—such

as the national security exception in the US–Argentina BIT—may not pro-

vide a reliable indication of how they would approach general exceptions

clauses. That is because nothing in a national security exception suggests

‘the balancing test implied in the preamble’ of a general exceptions clause

based on Article XX of the GATT or Article XIV of the GATS ‘or in the

lengthy laundry list of exceptions . . . (which presumably extend beyond the

usual customary law defenses)’.137 Given that the general exceptions provi-

sions in new-generation IIAs are largely based on Article XX of the GATT

and Article XIV of the GATS, the WTO Appellate Body’s approach to in-

terpreting general exceptions clauses probably provides the best indication of

how investor-state tribunals will approach them.138

133 Japan–Korea BIT, Article 16.1 (c) (2002).
134 Mauritius–Switzerland BIT, Article 11 (1998).
135 See e.g., Colombian Model BIT, Article 8 (2002), Text on file with WCPHD.
136 See e.g., COMESA CIAA, Article 22.
137 Alvarez and Khamsi, above n 4, at 441. The Tribunal in Continental Casualty Co. v The

Argentine Republic, ICSID Case No. ARB/03/09 Award, para 196 (5 September 2009) im-

ported a GATT Article XX-like weighing and balancing approach into its interpretation of a

national security exception, and has been criticized for doing so. See e.g., Alvarez and

Khamsi, above n 4, at 441 and n 332; Kalderimis (2009), above n 12, 13–14.
138 Other suggested models include those suggested for balancing in the context of substantive

obligations. See above p. 9 and ns 51–5.
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One of the most significant questions posed by the inclusion of general

exceptions clauses in IIAs is how investor-state tribunals will determine what

sort of measures are ‘necessary’ to implement the policy objectives identified

in the clause. WTO Appellate Body decisions suggest that the word ‘neces-

sary’ needs to be read as part of a continuum extending from ‘indispensable’

at one end to ‘making a contribution to’ at the other.139 In the Korea Beef

decision, the Appellate Body held that:

[D]etermination of whether a measure, which is not ‘indispensible,’ may

nevertheless be ‘necessary’ within the contemplation of Article XX(d),

involves in every case a process of weighing and balancing a series of

factors which prominently include the contribution made by the compli-

ance measure to the enforcement of the law or regulation at issue, the

importance of the common interests or values protected by that law or

regulation, and the accompanying impact of the law or regulation on

imports or exports.140

Thus, a tribunal determining whether a given measure should be exempted

from the coverage of a treaty under a general exception clause will have to

make a judgment about the relative importance of the domestic policy inter-

ests and values at stake as compared with the harm inflicted by the

non-conforming measure on the interests protected under the treaty.141

The inclusion of general exceptions in IIAs raises a number of other in-

terpretative questions. For example, some have expressed concern that, by

enumerating an exhaustive list of policy objectives and imposing a necessity

test, general exceptions clauses may actually provide less policy space than

already exists under the substantive standards of IIAs.142 Yet it is not clear

why the inclusion of a general exceptions clause in an IIA must alter a

tribunal’s approach to interpreting the substantive standards of an IIA.

States may intend for general exceptions clauses to be subject to a stricter

standard of review, a more limited range of policy options and a different

burden of proof than substantive standards.

Some have also wondered whether it makes sense to import general

exceptions provisions from trade agreements into IIAs.143 Whereas regulatory

139 WTO Appellate Body Report, Korea – Measures Affecting Imports of Fresh, Chilled and Frozen

Beef, WT/DS161,169/AB/R, adopted 10 January 2001, para 161.
140 Ibid, at para 164. See also, WTO Appellate Body Report, Brazil – Measures Affecting Imports

of Retreaded Tyres, WT/DS332/AB/R, adopted 17 December 2007, para 210.
141 See e.g., WTO Appellate Body Report, US-Measures Affecting the Cross-Border Supply of

Gambling and Betting Services, WT/DS285/AB/R, adopted 20 April 2005, paras 306–8;

WTO Appellate Body Report, EC – Measures Affecting Asbestos, WT/DS135/AB/R, adopted

5 April 2001, paras 171–4.
142 DiMascio and Pauwelyn, above n 56, at 82–83.
143 Howard Mann, Investment Agreements and the Regulatory State: Can Exceptions Clauses Create

a Safe Haven for Governments?, IISD Background Papers for the Developing Country

Investment Negotiators’ Forum, 12 (2007).
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measures that affect trade in certain ways are either prohibited under trade

agreements or permitted under specific exceptions, some measures that affect

foreign investors, such as expropriations, are permitted under IIAs so long

as they meet certain requirements, most significantly that compensation

is paid. It is not clear whether a general exception clause would permit expro-

priations to be made without the payment of compensation if they are taken

in pursuit of one of the policy objectives specified in the clause.144 It is difficult

to imagine that is what states intend, however, as it would mean that IIAs would

provide less protection to foreign investors with respect to expropriation than

customary international law provides.

III. NON-ECONOMIC POLICY OBJECTIVES IN NEW-GENERATION IIAS

The protection and promotion of investment has typically been the sole

objective of IIAs, one that is considered instrumental in the economic de-

velopment of both home and host states.145 This is evident from the pre-

ambles of older IIAs, such as the 1990 UK–Argentina BIT, the preamble of

which indicates that the parties entered into the treaty because they

‘[d]esir[ed] to create favorable conditions for greater investment’ and be-

cause they ‘recogniz[ed] that the encouragement and reciprocal protection

under international agreement of such investments will be conducive to the

stimulation of individual business initiative and will increase prosperity’.146

In the rare instance that a non-economic policy objective—such as pro-

moting the well-being of workers—is mentioned in the preamble of an

1990s-era IIA, it is, like the ‘stimulation of individual business initiative’

and the ‘increase [in] prosperity’ in the UK–Argentina BIT, assumed to be

a natural outcome of achieving the investment protection and promotion

objectives of the treaty.147 Non-investment policy objectives are not stated

as self-standing treaty objectives in older IIAs and nothing in those treaties

implies that investor-guarantees are conditioned on the achievement of

non-investment objectives.148

144 Ibid.
145 Vandevelde (2010), above n 12, at 78; Federico Ortino, ‘The Social Dimension of

International Investment Agreements: Drafting a New BIT/MIT Model?’, 7 International

Law FORUM du Droit International 243 (2005).
146 UK–Argentina BIT, preamble (1990). See also e.g., US–Argentina BIT, preamble (1991);

Netherlands–Ukraine BIT, preamble (1994).
147 See e.g., US–Argentina BIT, preamble (1991) (‘Recognizing that the development of eco-

nomic and business ties can contribute to the well-being of workers in both Parties and

promote respect for internationally recognized worker rights’) (emphasis added). See also,

Alvarez and Khamsi, above n 4, at 470.
148 Alvarez and Khamsi, above n 4, at 470–71. The promotion of ‘sustainable development’

appears to be stated as an autonomous treaty objective in the preamble of the NAFTA, but

the treaty’s Objectives provision does not include it. See NAFTA, preamble and Article

102(2) (1994). But see discussion of SD Myers v Canada, below at text accompanying fn

176–77.
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The single-minded focus of older IIAs on investment policy objectives, like

their silence regarding host states’ right to regulate, is consistent with the

fundamentalist version of economic liberalism that underpinned most

capital-exporting countries’ investment policies at the time the treaties

were adopted. Neo-liberalism tends to treat liberal policies—including the

protection and promotion of FDI—as ends in and of themselves.149 That is,

while economic development may be the ultimate goal of neo-liberal eco-

nomic theory, neo-liberals assume that it will occur automatically if the more

immediate objectives of liberalism are achieved.150 Neo-liberals also conceive

of development narrowly, as measured exclusively by economic metrics, such

as GDP per capita and GDP growth.151 Thus, neo-liberal economic theory

and the IIAs identified with it are not concerned with the pursuit of social or

environmental policy objectives per se.152

Because a treaty’s provisions must be interpreted in the light of its overall

object and purpose153 and because investor-state tribunals commonly use

preambles to identify a treaty’s overall object and purpose,154 preambles

have played an important role in the interpretation of 1990s-era IIAs. An

exclusive focus on investment protection and the economic aspects of devel-

opment in the preambles of 1990s-era IIAs has deterred many tribunals from

balancing host states’ obligations to investors against host-states’ obligations

to the rest of society.155 Many investor-state tribunals have also justified the

resolution of ambiguities in treaty language in favor of investors’ rights on

the basis of such preambles. The tribunal in Société Générale de Surveillance v

Philippines, for example, found that, given the narrow object and purpose of

the Swiss–Philippines BIT as set forth in the treaty’s preamble, it was ‘legit-

imate to resolve uncertainties in its interpretation so as to favor the protec-

tion of covered investments’.156 Such presumptions in favor of investors, like

the failure to engage in balancing, have led some tribunals to interpret in-

vestment disciplines expansively and exceptions to investment disciplines

149 Stiglitz (2002), above n 13, at 54–5. See also, Dani Rodrik, ‘How to Save Globalization from

its Cheerleaders’, 1 (2) Journal of International Trade and Diplomacy 1 (2007), at 4.
150 Ibid.
151 Trebilcock and Daniels, above n 13, at 4.
152 See Ortino, above n 145; Luke Eric Peterson, Bilateral Investment Treaties and Development

Policy-Making, (Winnipeg: International Institute for Sustainable Development= Institut

international du de?veloppement durable, �2004) 23–24.
153 VCLT, Article 31(1), above n 35.
154 See Brower II (2009), above n 10, at 375 and n 125.
155 See Peterson, above n 152, at 24; Alvarez (2008), above n 41, at 913.
156 Société Générale de Surveillance v Philippines, Decision on Jurisdiction, 8 ICSID Report 518,

16(3), para 116 (29 January 2004). See also, e.g., Siemens A.G. v The Argentine Republic,

Decision on Jurisdiction, 44 ILM 138 at para 81 (3 August 2004); MTD Equity Sdn Bhd and

MTD Chile S.A. v Republic of Chile, ICSID Case No. ARB/01/7, Award, adopted 25 May

2004, para 104.
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restrictively,157 and have led to claims that arbitrators are biased in favor of

investors.158

Even when tribunals have engaged in balancing or have disavowed an

intention to interpret treaties presumptively in favor of investors, the

narrow object and purpose of 1990s-era IIAs has had a crucial influence

on decision making.159 That object and purpose implicitly establishes a rank-

ing of values, in which investment protection and promotion represents the

fundamental policy objective or rule, while all other legitimate policy object-

ives are relegated to the status of secondary objectives or exceptions.160 Most

accept that this ranking of rule and exception is warranted in some circum-

stances, such as where measures are motivated by preference for domestic

investors. But a growing number question whether it is warranted in other

circumstances, such as where the introduction of a legitimate health measure

incidentally has a detrimental effect on foreign investors.161

Commentators have been calling on the investment law regime to find

ways to demonstrate to arbitrators that the parties to IIAs value some

non-investment protection objectives as highly as investment protection for

some time.162 Like the desire to find new analytical devices to encourage

arbitrators to balance the rights of investors and host states, the desire to

place greater emphasis on non-investment policy objectives is in keeping with

the new economic theory underlying states’ investment policies. The less

fundamentalist form of economic liberalism espoused by many states today

no longer treats liberal policies such as the promotion and protection of FDI

as ends in and of themselves, but rather as means to achieve development.163

157 See e.g., Enron Corp., Ponderosa Assets, L.P. v Argentine Republic, ICSID Case No. Arb./01/3,

Award, para 331 (22 May 2007); Sempra Energy Int’l v Argentine Republic, ICSID Case No.

Arb/02/16, Award, para 373 (28 September 2007); Canfor Corp. v United States of America,

Decision on Jurisdiction, UNCITRAL (NAFTA), at para 187 (6 June 2006). A small

number of tribunals have interpreted investment disciplines restrictively on the basis that

treaty commitments are a derogation of sovereignty (i.e. on the basis of the principle of in

dubio mitius). See e.g., SGS Société Générale de Surveillance S.A. v Pakistan, Decision on

Jurisdiction 18 ICSID Rev 301, para 171 (6 August 2003). But the better view is that

there is no such principle of restrictive interpretation of treaties. See Newcombe and

Paradell, above n 36, at 116 (quoting Case of the S.S. Wimbledon, PCIJ Ser. A, No. 1 at

25 (1923)). See also, Brownlie, above n 36, at 290–91.
158 See e.g., Van Harten (2006), above n 7, 136–43; Sornarajah (2008), above n 40, at 51, 73–4;

Sornarajah (2009), above n 40, at 278, 293.
159 See e.g., Azurix Corp. v The Argentine Republic, ICSID Case No. ARB/01/12, Award para 307

(14 July 2006); Saluka Investment BV v The Czech Republic, Partial Award, 18(3) World

Trade and Arb. Mat. 166 para 300 (17 March 2006).
160 Ortino, above n 145, at 245. See e.g., Pope & Talbot Inc. v Government of Canada, Merits,

Phase 2, UNCITRAL (NAFTA) para 78 (10 April 2001); GAMI Investments, Inc. v United

Mexican States, Award 44 ILM 545, 17(2), para 114 (15 November 2004).
161 Ortino, above n 145, at 245; Sornarajah (2008), above n 40, 62–63.
162 See e.g., Howard Mann, Private Rights, Public Problems: A Guide to NAFTA’s Controversial

Chapter on Investment Rights 46 (Winnipeg: International Institute for Sustainable

Development, 2001); Alvarez and Park, above n 45; UNCTAD (2003), above n 7; IISD,

above n 45; Ortino, above n 145, at 245; Peterson, above n 152, at 23–24.

1066 Journal of International Economic Law (JIEL) 13(4)
 by guest on D

ecem
ber 22, 2010

jiel.oxfordjournals.org
D

ow
nloaded from

 



According to the new liberalism, development must be sustainable,164 and

encompass not only economic, but also social and environmental aspects.165

As liberal economic policies are just some of the array of policies that are

needed to achieve sustainable development, they should not be pushed too

fast or too far to the detriment of equally important social and environmen-

tal policies.166 The new liberalism recognizes that everything in society is

connected to everything else,167 while the concept of sustainable develop-

ment emphasizes that economic, social and environmental considerations

should be integrated into all governmental, judicial and administrative

decision-making processes.168

To ensure that the pursuit of social and environmental objectives can be

deemed compatible with or take precedence over investment disciplines, a

number of states have placed such objectives on the same normative plane as

investment policy objectives in the preambles of their newer IIAs. Thus some

new preambles indicate that, while investment protection and promotion

remains the principal objective of the IIA, that objective is not an end in

and of itself that must be achieved at all costs.169 The preamble to the 2004

US Model BIT and agreements based on it, for example, indicates that the

parties ‘[d]esir[e] to achieve [investor protection] objectives in a manner

consistent with the protection of health, safety, and the environment, and

the promotion of internationally recognized labor rights’.170 A growing

163 See Stiglitz (2002), above n 13, at 54–55; Trebilcock and Daniels, above n 13, at 4.
164 The most widely accepted definition of sustainable development is: ‘development that meets

the needs of the present without compromising the ability of future generations to meet their

own needs’. Bruntland Report of the World Commission on Environment and Development,

Our Common Future, Annex, UN Doc. A/42/427 (1987).
165 See e.g., Johannesburg Declaration, in Report of the World Summit on Sustainable

Development, 26 August–4 September 2002, UN Doc. A/AC.257/32 at 5 (2002); ILA,

New Delhi Declaration of Principles of International Law Relating to Sustainable Development,

ILA Res. 3/2002, Annex, UN Doc. A/57/329 (2002).
166 Stiglitz (2002), above n 13, 54–5; Rodrik (2007), above n 149, 19–25; Kennedy, above n 13,

at 153.
167 Kennedy, above n 13, at 153 (discussing Stiglitz’s work).
168 See New Delhi Declaration, above n 165; Henning Grosse Ruse-Khan, ‘A Real Partnership

for Development? Sustainable Development as Treaty Objective in European Economic

Partnership Agreements and Beyond’, 13(1) Journal of International Economic Law 139

(2010), 150–52.
169 The preambles of some new-generation IIAs still assume that investment protection will

automatically lead to the achievement of certain social and environmental policy objectives.

However, the inclusion of reformulated provisions or general exceptions clauses in these

treaties implicitly acknowledges that this may not always be the case and that investment

protection may sometimes need to give way to the protection of such other objectives. See

e.g., preambles to Japan–Korea BIT (2002); Canadian Model BIT (2004); Jordan–Singapore

BIT (2004); Canada–Peru BIT (2007); COMESA CCIA (2007); China–New Zealand FTA

(2008); ASEAN–Australia–New Zealand FTA (2009); and India–Korea FTA (2009).
170 US Model BIT, preamble (2004). See also, preambles to the US–Uruguay BIT (2005);

Singapore–India FTA (2005); draft Norwegian Model BIT (2007); Canada–Colombia

FTA (2008); Canada–Peru FTA (2009); and Australia–Chile FTA (2009).
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number of IIAs expressly indicate that treaty objectives must pursued in a

manner compatible with the principles of sustainable development.171

Other relatively new preambles indicate that certain non-investment policy

objectives constitute self-standing objectives of IIAs. According to the pre-

amble to their agreement, the parties to the 2008 Canada–Colombia FTA,

for example, entered into the agreement not only to promote investment, but

also to protect the environment and workers’ rights, ‘promote sustainable

development’, ‘encourage enterprises . . . to respect internationally recognized

corporate social responsibility standards’ and ‘promote broad-based econom-

ic development in order to reduce poverty’.172 Sustainable development is a

specific treaty objective in a small but growing number of IIAs.173

Finally, the preambles of some new-generation IIAs also expressly provide

that the parties do not intend to relinquish their right to regulate or their

flexibility to address issues relating to the public interest. Thus, for example,

in their 2005 FTA, India and Singapore reaffirmed ‘their right to pursue

economic philosophies suited to their development goals and their right to

regulate activities to realize their national policy objectives’.174 The pre-

ambles of some IIAs also reaffirm the parties’ commitment to fulfilling

their obligations under other bodies of international law that may require

government intervention in the economy.175

The decision by at least one investor-state tribunal indicates that this new

preambular language should encourage arbitrators not to assume by default

that they should give greater weight to investment policy objectives than to

other enumerated policy objectives. The tribunal in SD Myers v Canada took

into account the states parties’ agreement in the preamble of the NAFTA to

undertake their investment obligations in a ‘manner consistent with environ-

mental protection’.176 Based on that preambular language and references

171 See e.g., preambles to Panama–Taiwan FTA (2003); US–Australia FTA (2004); India–

Singapore CECA (2005); US–Peru TPA (2006); Draft Model Norwegian BIT (2007);

China–ASEAN FTA (2009).
172 Canada–Colombia FTA, preamble (2008). See also, preambles to the Panama–Taiwan FTA

(2003); US–Peru FTA (2006); draft Norwegian Model BIT (2007); Canada–Peru FTA

(2009).
173 See e.g., preambles to Canada–Colombia FTA (2008); Canada–-Peru FTA (2009). The

promotion of ‘sustainable development’ appears to be stated as an autonomous treaty ob-

jective in the preambles of NAFTA and CAFTA-DR, but those treaties’ Objectives provi-

sions do not mention it. See NAFTA, preamble and Article 102(2) (1994); CAFTA-DR,

preamble and Article 1.2 (2004). But see discussion of SD Myers v. Canada, below at

n 176–77.
174 Singapore–India FTA, preamble (2005). See also, preambles to the Panama–Taiwan FTA

(2003); US–Peru TPA (2006); Canada–Colombia FTA (2008); China–New Zealand FTA

(2008); Canada–Peru FTA (2009); China–ASEAN Investment Agreement (2009). The par-

ties’ desire to ‘preserve their flexibility to safeguard the public welfare’ is mentioned in the

preambles but not the Objectives provisions of NAFTA and CAFTA-DR.
175 See e.g., preambles to draft Norwegian Model BIT (2007); Canada–Colombia FTA (2008).
176 SD Myers Inc. v Government of Canada, Merits, 8 ICSID Report 4, at para 221 (13

November 2000).
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elsewhere in the treaty to the states parties’ obligations under environmental

agreements, the tribunal determined that NAFTA’s investment disciplines

should be interpreted in light of the following general principles: parties

have the right to establish high levels of environmental protection; parties

should avoid creating distortions to trade; and environmental protection and

economic development can and should be mutually supportive.177

The practice of other international tribunals also indicates that

investor-state tribunals are likely to take a more holistic approach to invest-

ment disciplines in light of the preambles of new-generation IIAs.178 In the

US–Shrimp dispute, for example, the WTO Appellate Body emphasized that

the sustainable development objective in the preamble to the 1994

Marrakesh Agreement Establishing the World Trade Organization ‘must

add colour, texture and shading to our interpretation of the . . .WTO

Agreement’.179 The Appellate Body also referred to the preamble of the

WTO Agreement in US–Gasoline, when emphasizing that WTO members

have the right to take measures to protect the environment.180 It noted that

‘in the preamble to the WTO Agreement . . . there is specific acknowledge-

ment to be found about the importance of coordinating policies on trade and

the environment’.181 That supported a conclusion that ‘WTO Members have

a large measure of autonomy to determine their own policies on the

environment’.182

The concept of sustainable development may have a particularly important

role to play in the interpretation of new-generation IIAs, whether it is ex-

pressly included as a treaty objective, as it is in a small but growing number

of IIAs, or incorporated by way of the rules of treaty interpretation.183 As

noted above, IIAs must be interpreted in accordance with international

law.184 While the concept of sustainable development probably has not at-

tained the status of a customary norm of international law yet,185 the

177 Ibid.
178 See Marie-Claire Cordonier Segger, ‘Integrating Social and Economic Development and

Environmental Protection in World Trade Law’, in Markus W. Gehring and Marie-Claire

Cordonier Segger (eds), Sustainable Development in World Trade Law (The Hague: Kluwer

Law International, 2005) 133, 134–35; Grosse Ruse-Khan, above n 168, 166–67.
179 WTO Appellate Body Report, United States – Import Prohibition of Certain Shrimp and Shrimp

Products, WT/DS58/AB/R, adopted 6 November 1998, para 153. See also, WTO Panel

Report, United States – Shrimp – Recourse to Article 21.5 by Malaysia, WT/DS58/RW, adopted

15 June 2000.
180 WTO Appellate Body Report, United States – Standards for Reformulated and Conventional

Gasoline, WT/DS2/AB/R, adopted 29 April 1996.
181 Ibid, at 30.
182 Ibid.
183 See Cordonier Segger (2005), above n 178, at 134.
184 VCLT, Article 31(3)(c), above n 35.
185 See Vaughan Lowe, ‘Sustainable Development and Unsustainable Arguments’, in A. Boyle

and D. Freestone (eds), International Law and Sustainable Development: Past Achievements and

Future Challenges (Oxford: Oxford University Press, 1999) 36; Cordonier Segger (2005),

above n 178, at 134.
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concept has foundations in several fields of international law and there is

some evidence that a number of principles of law that relate to it, including

the principle of integration, may be coalescing into binding rules of interna-

tional law.186 Some have suggested that sustainable development’s core prin-

ciple of integration may serve as a type of ‘interstitial’ norm that facilitates

the reconciliation and integration of other norms concerning economic

development and the protection of society and the environment.187

The concept of sustainable development appears to have played such a

reconciliation and integration role in a number of cases before international

courts and tribunals in which economic, social or environmental objectives

were in competition with one another.188 A tribunal at the Permanent Court

of Arbitration, for example, referred to the principle of integration in inter-

national as well as EC law and its interpretation by the ICJ, and then

observed that:

Environmental law and the law on development stand not as alternatives

but as mutually reinforcing, integral concepts, which require that where

development may cause significant harm to the environment there is a

duty to prevent, or at least mitigate, such harm . . . . This duty, in the

opinion of the Tribunal, has now become a principle of general interna-

tional law. This principle applies not only in autonomous activities but

also in activities undertaken in implementation of specific treaties between

the Parties.189

Whether the concept of sustainable development comes to play a role in

the interpretation of IIAs may help determine whether IIAs gain social ac-

ceptance in the coming years. On the one hand, the concept of sustainable

development has the potential to assuage the fears of those who view efforts

to link concerns about the environment and human rights to trade and

investment as disguised attempts to limit the social and economic develop-

ment of developing countries or to frustrate the business ventures of multi-

national corporations.190 On the other hand, the concept has the potential to

assuage the fears of those who view efforts to protect and promote foreign

investment as placing restraints on states’ ability to pursue social and

environmental objectives.191 By uniting and accommodating economic

186 See Cordonier Segger (2005), above n 178, at 466–67; Lowe, above n 185, at 31.
187 See Cordonier Segger (2005), above n 178, at 466–67; Lowe, above n 185, at 31 (explaining

that interstitial norms function to ‘push[] and pull[] the boundaries of true primary norms

when they threaten to overlap or conflict with each other’).
188 See Cordonier Segger (2005), above n 178, 134–5; Grosse Ruse-Khan, above n 168, 148–9.
189 Arbitration Regarding the Iron Rhine (‘Ijzeren Rijn’) Railway (Belgium v Netherlands),

Permanent Court of Arbitration – Award of the Arbitral Tribunal, para 59 (24 May

2005). See also, Gabcikovo-Nagymaros Project (Hungary v Slovakia), Judgment, ICJ Report

7–84 (25 September 1997).
190 Grosse Ruse-Khan, above n 168, at 150.
191 Kalderimis (2009), above n 12, at 17.
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growth, social development and environmental protection under one

umbrella, the concept of sustainable development can help reconcile the

objectives of business and the rest of society, as well as of states at different

levels of development.

IV. CONCLUSION

With the inclusion of interpretive statements, general exceptions clauses and

new preambular language, investment treaties are undergoing a significant

reorientation. Interpretive statements and general exceptions clauses should

push arbitrators towards engaging in a balancing process more often than

they have tended to do in the course of applying the unqualified language of

earlier IIAs. By providing arbitrators more flexibility, allowing them to render

decisions better tailored to the facts of specific cases and encouraging them

to consider the public interest more openly and systematically than they have

done in the past, the balancing process itself should alleviate some of the

concerns that have been raised in recent years about the social legitimacy of

the investment law regime.192 The inclusion of new preambular language

placing some non-investment policy objectives, including sustainable devel-

opment, on the same normative plane as investment policy objectives also

should ensure that arbitrators do not relegate such objectives to the status of

secondary or exceptional policy objectives when interpreting new-generation

IIAs.193 This in turn should help ensure that the balancing process is genu-

ine and further alleviate concerns about the potential for IIAs and

investor-state arbitration to unduly fetter states’ regulatory power.

Yet, it would be a mistake to treat the directives to tribunals to engage in

balancing and the non-investment objectives that are found in new-

generation IIAs as more analytically decisive than they are with regard to

host-states’ regulatory interests.194 Substantive standards still are stated in a

highly indeterminate manner in new-generation IIAs, while general excep-

tions clauses and new preambular language refer to a wide range of

non-economic policy objectives in only the vaguest of terms. Thus, while

they provide tribunals with more guidance than earlier IIAs, none of the

innovations in new-generation IIAs actually resolve the tension that will

continue to arise between competing policy objectives in investor-state

cases. When interpreting and applying new-generation IIAs, tribunals will

still be called upon to make value judgments as to whether, in light of the

circumstances, a state made a reasonable decision when allocating the costs

associated with a challenged public policy measure to a foreign investor

192 Stone Sweet, above n 39, at 49–50.
193 Ortino, above n 145, at 245.
194 Kennedy, above n 13, at 166.
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rather than to a host society.195 In other words, while balancing should

enable the investment law regime to serve as an arena to contest decisions

regarding allocation, it will not substitute for such decisions.196 And, while

placing some non-investment policy objectives on the same normative plane

as investment policy objectives should ensure that the former are taken into

account, it will not prescribe a specific integrated outcome to disputes invol-

ving competition between various policy objectives.197

Vesting investor-state tribunals with the power to consider states’

non-investment policy objectives and to balance them against states’ invest-

ment policy objectives will place great responsibility on arbitrators to refine

the substantive standards in IIAs and to pass judgment on host-states’ public

policy measures. This raises an array of complex substantive and procedural

issues—issues that can only be touched upon here, but that are likely to

remain central to discussions of the future of the investment law regime

for some time.198

As a preliminary matter, new-generation IIAs raise the question of whether

investor-state arbitration is gradually being transformed through a process of

‘judicalization’—that is, a process that blurs the traditional distinctions be-

tween, on the one hand, state-centred conceptions of international judges as

agents of states with mandates limited by public international law; and, on

the other hand, private law conceptions of commercial arbitrators settling

private disputes on the basis of private contracts.199 That in turn raises the

question of whether arbitrators should adopt any of the diverse ‘constitution-

al’ or ‘administrative law’ approaches used by other international tribunals

and national courts.200 That would require investor-state tribunals to review

government interference into investors’ economic rights under IIAs not just

on the basis of the principles that underlie private commercial arbitration

(such as party autonomy and pacta sunt servanda). Arbitrators would

also have to apply constitutional principles (such as due process and propor-

tionality) and administrative law principles (such as transparency and

participation), and give due regard to the other, non-investment international

195 Of the general exceptions discussed above, only Article 22 of the COMESA CIAA, which

permits a Member State to adopt ‘any measure that it considers appropriate’, appears to be

self-judging.
196 Kennedy, above n 13, at 169.
197 Grosse Ruse-Khan, above n 168, at 156.
198 For writing that grapples with some of these issues, see the contributions regarding ‘Judicial

‘‘Balancing’’ of Economic Law and Human Rights in Regional Courts’ and ‘Case Studies on

Protection Standards and Specific Human Rights in Investor-State Arbitration’, in Dupuy

et al. (eds), above n 9.
199 See Alec Stone Sweet and Florian Grisel, ‘Transnational Investment Arbitration: From

Delegation to Constitutionalization?’, in Dupuy et al. (eds), above n 9, at 118–36.
200 See Ernst-Ulrich Petersmann, ‘Constitutional Theories of International Economic

Adjudication and Investor-State Arbitration’, in Dupuy et al. (eds), above n 9, 137–94;

Benedict Kingsbury, Nico Krisch and Richard B. Stewart, ‘The Emergence of Global

Administrative Law’, 68 Law and Contemporary Problems 15 (2005).
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legal obligations of host governments (e.g., under human rights and envir-

onmental treaties).

A subsidiary question is whether the investor-state arbitral system as cur-

rently constituted is well suited to adjudicate disputes involving the public

welfare. Arbitrators are selected by the parties, generally from among the

ranks of commercial lawyers or specialists in international economic law,

rather than from among public international lawyers with expertise in

social and environmental matters. Parties can of course call upon experts

to deal with non-investment policy matters, but there is no guarantee that

arbitrators will give sufficient weight to such matters. Moreover, arbitration

as a system emanated from a private consent-based paradigm in which dis-

putes were resolved confidentially and without any safeguards for third-party

interests. As investor-state arbitration began to touch upon sensitive public

policy issues affecting third parties, NGOs and others began calling for

transparency and the right of access for third parties, but these calls have

only partially been heeded to-date.201

Finally, it remains a matter of controversy whether the legitimacy of

investor-state arbitration could be enhanced by the introduction of an ap-

pellate review system. Some argue that such a system is necessary because of

the inconsistency among arbitral awards, a problem that is even more acute

when awards overrule or confirm sensitive governmental decisions on public

policy matters.202 As indicated above, uncertainty about the likely outcome

of possible investor-state cases—as much as concluded or actual cases—may

deter governments from undertaking desired policy measures, precisely the

problem that new-generation IIAs are intended to address. Ultimately, the

ability of new-generation IIAs to restore legitimacy to the investment law

regime may depend on finding satisfactory answers to all of these and

other difficult questions.

Restoring legitimacy to the investment law regime should, however, be a

crucial objective for the regime’s proponents and for all but its most vehe-

ment opponents. In its current state, the investment law regime is producing

some results that are the very opposite of what its proponents intend—the

establishment of a more stable investment environment in host countries.

When communities perceive that their governments are shirking their

201 See Gary B. Born and Ethan G. Shenkman, ‘Confidentiality and Transparency in

Commercial and Investor-State Arbitration’, in Rogers and Alford (eds), above n 40,

5–42; Joachim Delaney and Daniel Barstow Magraw, ‘Procedural Transparency’, in Peter

Muchlinski, Federico Ortino and Christoph Schreuer (eds), The Oxford Handbook of

International Investment Law (Oxford: Oxford University Press, 2008) 721–88; UNCTAD,

WIR 2010, above n 1, at 89.
202 See Asif H. Qureshi, ‘An Appellate System in International Investment Arbitration?’, in

Muchlinski et al. (eds), above n 201, 1154–70; Jacques Werner, ‘Limits of Commercial

Investor–State Arbitration: The Need for Appellate Review’, in Dupuy et al. (eds), above

n 9, 115–17; Sauvant (ed) (2008), above n 11; Van Harten (2008), above n 7.
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duties to protect society and the environment out of deference to foreign

investors, for example, they often take their frustrations out on the investors

in their midst and sometimes prompt their governments to take actions that

result in investor-state disputes.203 Meanwhile, claims that investment law

obstructs or does too little to promote sustainable development objectives are

leading some to propose that IIAs impose international legal obligations

directly on investors204 or include provisions indicating that foreign investors

may enjoy no greater rights than those afforded domestic investors.205

Moreover, as discussed above, a number of countries are reappraising their

approach or commitment to IIAs and investor-state arbitration in response to

claims that the investment law regime unduly restricts governments’ right to

regulate.206 Some of these developments have the potential to undermine the

investment law regime if taken too far, meaning that they are ignored or

dismissed by the regime’s proponents at their peril.

Undermining the investment law regime would defeat not only the object-

ives of the regime’s supporters, but also the principal objective of some of the

regime’s most vocal critics—the promotion of sustainable development.

There is widespread consensus in the international community that FDI is

necessary for sustainable development207 and a growing body of evidence

indicating that participation in the investment law regime is one among a

number of factors that can increase a state’s attractiveness to foreign invest-

ors.208 Those who advocate withdrawal from the investment law regime, like

those who argue against globalization more generally, discount the benefits

that come from the multilateralization of economic governance. They also

fail to see that societal opposition to the investment law regime does not

stem from hostility to the concept of foreign investment or to the objective of

establishing international rules to govern foreign investment per se, but rather

from concerns about the non-participatory manner in which the global econ-

omy’s rules are being written and about restrictions on governments’ ability

to address the pernicious effects of globalization.209 Eliminating the global

203 See Lisa J. Laplante and Suzanne A. Spears, ‘Out of the Conflict Zone: The Case for

Community Consent Processes in the Extractive Sector’, 11 Yale Human Rights and

Development Law Journal 69 (2008).
204 See e.g., Newcombe, above n 23, at 403–06; IISD, above n 45.
205 See e.g., Bipartisan Trade Promotion Authority Act, P.L. 107–210, 19 USC. 3802 (2002);

Bush Administration-Congressional Bipartisan Trade Agreement (10 May 2007); William

Warren, Policy Director, Forum on Democracy and Trade, Testimony to US Dept. of State,

Hearing on Revision of the Model US BIT (29 July 2009); Stumberg, above n 76.
206 See above n 4.
207 See Newcombe, above n 23, at 357.
208 See UNCTAD (2009), above n 33; Sauvant and Sachs, above n 49; Vandevelde (2010),

above n 12, at 90–120.
209 See Lalumiere, above n 14; Parliament of Australia, above n 14; UNCTAD (1999), above

n 14.
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economy’s rules or foreign investors’ rights under IIAs all together would not

be a productive way to address these two fundamental concerns.

In conclusion, the most important challenge facing the international in-

vestment law regime today is how to reach a compromise between the forces

of multilateralism or globalization, represented at one extreme by those who

would prefer to see the regime remain as it was constructed during the

1990s, and the forces of social and environmental protection—represented

at the other extreme by those who would prefer to see the regime dis-

mantled. This article has shown that, by adding interpretive provisions, gen-

eral exceptions clauses and new preambular language to their treaties, some

states have taken important steps towards reaching such a compromise.

Reaching such a compromise should, in turn, help and stem the ongoing

backlash against the investment law regime while still protecting the interests

of investors. Thus, if the serious substantive and procedural questions they

raise can be answered satisfactorily, these new-generation IIAs may go a long

way towards saving the investment law regime from its most unabashed

cheerleaders as well as its most virulent critics.
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