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The Internet has brought about a revolution in the way 
discovery is conducted. Informal discovery is now an 
indispensable part of the fact-development process and 

is dominated by web-based resources available to cunning lit-
igators sleuthing the Internet. One resource that is particularly 
helpful in patent litigation is the Internet Archive’s Wayback 
Machine (WBM).1 Although its name suggests otherwise, 
WBM is not a DeLorean time machine, nor does it require a 
flux capacitor to function.2 Rather, WBM is an online service 
maintained by the Internet Archive, a nonprofit organization 
that allows users to visit archived versions of websites. WBM 
is useful in patent litigation because it enables attorneys to 
find prior art webpages that are no longer accessible on the 
Internet.

WBM is not limited to discovery. In recent years, attor-
neys have succeeded in having WBM webpages admitted into 
evidence. However, proponents of such evidence face authen-
tication and hearsay issues. This article describes ways to 
overcome these evidentiary problems and further explores the 
utility of WBM in patent practice.3

Introduction to WBM: What It Does  
and How It Works

In the transitory world of the Internet, information appears 
and vanishes regularly and with the click of a mouse. The 
Internet Archive’s mission is to preserve such information 
by “chang[ing] the content of the Internet from ephemera to 
enduring artifacts of our political and cultural lives.”4 WBM 
helps facilitate that mission.

Since 1996, WBM has archived more than 366 billion web-
pages and now contains almost two petabytes of data. This 
archival process is effectuated by WBM’s automated system, 
which regularly crawls the Web and stores information con-
tained in webpages on the Internet Archive’s server. Users 
may access archived versions of a particular webpage, free of 
charge, by typing the URL into the WBM database. If records 
for the URL are available, the user will be presented with a list 
of dates on which the particular webpage was archived.

It is important to understand that there are limitations affect-
ing WBM’s accuracy and reliability. For example, WBM is 
unable to process certain JavaScript elements and may pro-
duce archived pages that contain broken links, are missing 
graphics, or are otherwise incomplete. Also, a webpage is not 
archived every time that it is updated; rather, it is archived only 
when crawlers visit the page, which, in turn, depends on the 
webpage’s popularity. A website is more likely to be found by 
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WBM’s crawlers if it is well linked from other sites, though 
website owners may opt out of the archival process altogether. 
Lastly, it takes between six and fourteen months for a website 
that was crawled to become accessible in the database. Given 
these limitations, attorneys should realize that the absence of a 
particular webpage in the WBM database does not necessarily 
imply that the webpage did not exist on the relevant date.

How Attorneys Use WBM and Applicable  
Legal Principles
WBM was not originally intended for legal use but has nev-
ertheless found its way into the courtroom in many different 
contexts. WBM evidence is especially useful in patent litiga-
tion because prior art dates are important to validity challenges.

WBM’s Utility in the Patent Context
Under the 1952 Patent Act, an invention may not be pat-
ented if, prior to the invention date or the critical date, the 
invention was described in a printed publication.5 For pat-
ent applications having an effective filing date on or after 
March 16, 2013, the America Invents Act imposes a similar 
bar, requiring that the invention not be described in a printed 
publication before the effective filing date.6 A reference quali-
fies as a printed publication if it “has been disseminated or 
otherwise made available to the extent that persons interested 
and ordinarily skilled in the subject matter or art, exercising 
reasonable diligence, can locate it.”7

Under this definition, a webpage may constitute a printed 
publication8 and qualifies as prior art as of the date that it was 
posted and made publicly available.9 The fleeting nature of 
Internet postings can make it virtually impossible to know 
when a disclosure became accessible to the public. Herein lies 
the utility of WBM; it allows an attorney to recover and use as 
prior art webpages that no longer exist. It is important to real-
ize, however, that WBM cannot be relied upon to establish the 
date on which a webpage was created; it can only show when 
a webpage was first archived.10 Thus, WBM can determine 
when the webpage was accessible to the public, but not neces-
sarily when the webpage was first accessible. A party wishing 
to show that a webpage was publicly available before it was 
archived must proffer additional competent evidence.

Although it is well-established that webpages generally con-
stitute printed publications, the law is not sufficiently developed 
to satisfactorily deal with webpages that are posted online for 
only a short period of time. Indeed, an interesting question—and 
one that has received little attention in the case law—is how long 
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a webpage must be publicly accessible to qualify as a printed 
publication.11 The advent of WBM makes that issue especially 
salient. Courts may have to look beyond current case law for 
guidance on this issue. The America Invents Act expands the 
scope of prior art to encompass disclosures that are “otherwise 
available to the public” before a patent application’s filing date.12 
Perhaps courts will use this catch-all provision to formulate a 
new standard for determining how long, and under what circum-
stances, a website must be accessible to qualify as prior art. Time 
will tell whether that hypothesis is correct.

WBM in Federal Court
The law has come a long way since the early days of the Inter-
net, when judges perceived the Web as “voodoo information” 
that was “inherently untrustworthy.”13 Courts generally rec-
ognize WBM as having “sufficient indicia of reliability to 
support introduction of [its] contents into evidence,” subject to 
objections at trial.14 Nevertheless, some courts have expressed 
extreme caution in admitting such evidence, primarily because 
of potential authentication and hearsay problems.15

Authentication Objections
Websites are generally not self-authenticating, and archived 
websites from WBM are no exception. A party seeking to 
admit a printout from WBM must produce extrinsic evidence 
“sufficient to support a finding that the [printout] is what the 
proponent claims it is.”16 As is true for any piece of evidence, 
the context in which the evidence is going to be used deter-
mines the level of authentication required.

In most of the reported cases, the proponent of WBM evi-
dence seeks to have a court consider the webpage in deciding 
a motion for summary judgment or the like. Unsurprisingly, 
declarations from witnesses or attorneys are insufficient to 
authenticate printouts from WBM if the witnesses do not 
have personal knowledge of the archive’s contents.17 The 
majority of courts require instead that WBM webpages be 
authenticated by an affidavit from a WBM representative hav-
ing personal knowledge of their contents and who can verify 
that they are true and accurate copies of WBM’s records.18 
WBM has cooperated with requests for such affidavits, and 
therefore the majority standard is not difficult to satisfy, as 
discussed below.

A minority of courts take a slightly more demanding 
approach. In an opinion affirmed by the Second Circuit, the 
Eastern District of New York rejected an affidavit made by 
the plaintiff and required instead that the affidavit be submit-
ted by a representative of the employer hosting the original 
website that WBM’s archived webpages purported to rep-
resent.19 The court reasoned that because “the information 
posted on the Wayback Machine is only as valid as the third-
party donating the page decides to make it,” an affidavit 
from the original host was required to properly authenticate 
the evidence.20 This approach has been followed by another 
court in the Second Circuit,21 but recent cases have applied 
the standard inconsistently.22 Therefore, the state of the law is 
uncertain. Nevertheless, when the original website is hosted 
by a party-opponent, a litigant can comply with this standard 
by authenticating the webpage at the party’s deposition or 

through requests for admission or stipulation.

Hearsay Objections
WBM-archived evidence may also provoke hearsay objec-
tions. For purposes of the hearsay analysis, there are two 
statements involved. The first is the original website’s disclo-
sure. If the website describes a product or concept sufficiently 
so that the description anticipates or renders obvious the 
claimed invention, it is admissible without regard to its truth, 
and therefore the website disclosure does not constitute hear-
say. Otherwise, the proponent of such evidence must invoke 
an exception or exclusion to the hearsay rule.

The second statement is WBM’s representation of what 
the original website showed on a particular date.23 Generally, 
a WBM printout of a webpage offered solely to show that the 
information appeared on the archived website is offered for a 
nonhearsay purpose: to show that the statements were made.24 
But such a showing alone is insufficient to establish that the 
underlying website constitutes prior art. Instead, a challenger 
must show that the disclosure was available to the public as 
of the invention date or critical date. This showing necessar-
ily requires that the challenger prove the truth of the matter 
asserted—namely, that the WBM archive accurately represents 
the original website’s disclosure on a given date. When used 
for that purpose, WBM’s representation in an affidavit that the 
website was captured on a specific date constitutes hearsay, 
and a proponent of such evidence will need to assert a hearsay 
exception or exclusion to admit the date of capture into evi-
dence.25 Of course, if the underlying webpage is posted by a 
party-opponent, traditional discovery tools such as a request for 
admission, interrogatory, or deposition can be used to establish 
the content of the website on a specific date.

It is important to remember that the authentication affida-
vit discussed above is itself an out-of-court statement offered to 
prove the truth of the matter asserted therein: that the underly-
ing website was archived on a particular date. But those cases 
addressing the sufficiency of affidavits for purposes of authen-
ticating WBM evidence do so primarily in the context of ruling 
on motions for summary judgment; in that context, a court may 
consider an affidavit to the extent it suggests that the WBM-
captured webpage would be admissible. The affidavit serves 
only to demonstrate that the underlying facts would be admis-
sible based on the affiant’s personal knowledge of those facts 
(or facts that make the underlying facts admissible despite the 
affiant’s lack of personal knowledge).

By contrast, at trial, authentication affidavits are not 
admissible absent a statute providing otherwise. More-
over, the Internet Archive will generally contest subpoenas 
requesting employees to testify at trial to the authenticity of 
WBM-archived webpages,26 and at least one court has found 
that subpoenaing the Internet Archive would cause “consid-
erable burden, expense and disruption to its operations.”27 
However, that does not mean that a proponent of WBM evi-
dence should give up trying to admit such evidence. A simple 
request for admission, for example, will force the opponent 
to determine whether contesting the issue is worth the risk 
of paying for the cost of the proponent’s proof. Moreover, if 
the contents of the webpage reveal facts that are particularly 
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important to the industry or the client, the proponent may be 
able to find someone to authenticate the webpage.

WBM in Prosecution before the USPTO
The United States Patent and Trademark Office (USPTO) 
does not apply the Federal Rules of Evidence during patent 
prosecution. Therefore, WBM webpages may be used—
e.g., by a third party during ex parte reexamination—more 
liberally and without accompanying affidavits from WBM 
employees.28 In fact, patent examiners routinely use WBM 
“to help establish website posting dates in order to qualify 
the website as prior art,”29 and many patents issue with WBM 
webpages cited as prior art.30 It is unlikely that the USPTO 
would reject an attorney affidavit supplementing a WBM dis-
closure when USPTO examiners themselves use the database 
to find prior art.31

By contrast, contested trial-like proceedings before the 
USPTO—e.g., inter partes reviews, post-grant reviews, 
and derivation proceedings—are governed by the Federal 
Rules of Evidence, and therefore many of the issues fac-
ing proponents of such evidence in the federal courts exist in 
proceedings before the USPTO. Although the Board of Pat-
ent Appeals and Interferences and its successor, the Patent 
Trial and Appeal Board (PTAB), have not squarely addressed 
the admissibility of WBM evidence, the Trademark Trial 
and Appeal Board (TTAB) has. In Paris Glove of Canada 
Ltd. v. SBC/Sporto Corp., the TTAB cited both the majority 
and minority views regarding the appropriate authentication 
standard and rejected the petitioner’s argument that WBM 
evidence is self-authenticating.32

The Paris Glove decision and its progeny reveal a general 
mistrust of WBM evidence by the TTAB.33 It remains to be 
seen how the PTAB will handle such evidence in the newly 
created inter partes review proceedings.

Best Practices for Using WBM in Patent Litigation
In light of the legal principles described above, the following 
are best practices for using WBM in patent litigation.

Examine the Opposing Party’s Website
As an initial matter, it is important to spend time reviewing 
the opposing party’s website and becoming familiar with its 
structure and content. Determine whether there is enabling 
disclosure on the website that could qualify as prior art and 
whether the relevant documents themselves contain publica-
tion dates before resorting to WBM.

Try to Stipulate as to Admissibility
Before seeking to admit WBM evidence, try getting the 
opposing party to: (1) stipulate to the webpage’s authentic-
ity under Federal Rules of Civil Procedure 16(c)(2)(C) and 
36(a)(1)(B), (2) admit to the webpage’s authenticity using 
a request for admission under Rule 36, or (3) seek judicial 
notice under the Federal Rules of Evidence. If successful, 
these tactics will dispense with the need for motions practice.

Obtain a WBM Affidavit
The Internet Archive now provides a procedure for obtaining 

an affidavit from a WBM employee.34 For $370, a party may 
request a notarized affidavit by submitting to the Internet 
Archive the URL for the sought-after webpage. The request 
takes approximately five business days to process, but can take 
as little as three days or as long as two weeks. Signed by the 
office manager of the Internet Archive, the affidavit describes 
the WBM database and summarizes how it works based upon 
the manager’s personal knowledge. The affidavit has been 
accepted in support of pretrial motions by courts adhering to 
the majority view of authentication described above.35

Be Aware of Technological Limitations of Collecting 
Archived Material
All attorneys must understand and appreciate the techno-
logical limitations of WBM. Some webpages may not be 
archived, and some information on an archived webpage may 
be missing, as discussed above. Consider consulting a tech-
nology expert who can provide testimony regarding issues 
related to reliability and accuracy if necessary.

Conclusion
As demonstrated here, WBM is a useful tool for patent practi-
tioners, and there are a variety of ways to use WBM-archived 
pages during patent prosecution and litigation. So think cre-
atively when evaluating and using these sources, or as Doc 
Brown would say, think “fourth dimensionally!”36 n
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