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Chapter 25

WilmerHale

Germany

1 Arbitration Agreements

1.1 What, if any, are the legal requirements of an arbitration
agreement under the laws of your country?

In Germany, arbitration proceedings are governed by the 10th Book of
the German Code of Civil Procedure (the “CCP”), Sections 1025-
1066.  These provisions, meant to implement the UNCITRAL Model
Law on International Commercial Arbitration (the “UNCITRAL
Model Law”) came into force on January 1, 1998.  Arbitration
agreements made after January 1, 1998 (coming under Section 1031
CCP) therefore need to be distinguished from arbitration agreements
made prior to January 1, 1998 (to which the old law applies).
According to Section 1031(1) CCP, the arbitration agreement must
be either made in writing or in some other form of communication
evidencing an agreement between the parties (notably fax or e-mail).
An arbitration agreement can also be concluded if a party does not
object to the content of a document transmitted to it by the other
party (or if the parties do not object to a transmission by a third party
to both of them) provided that it is common usage for such a
document to become binding if no objection is raised in good time.
Contractual reference to another document containing an arbitration
clause is equally possible.  Finally, acceptance of a bill of lading
containing an express reference to an arbitration clause in a charter
party also implies the conclusion of an arbitration agreement.
Any non-compliance with legal form requirements becomes irrelevant
once the parties start engaging the substance of the dispute in arbitral
proceedings (Section 1031(6); see also Federal Supreme Court,
Decision dated 4 October 2005, SchiedsVZ 2005, pp. 259-260).

1.2 Are there any special requirements or formalities required
if an individual person is a party to a commercial
transaction which includes an arbitration agreement?

According to Section 1031(5) CCP, arbitration agreements
involving a “consumer” must be contained in a separate document
(unless they are contained in a notarial deed) and be signed by the
parties.  A “consumer” is defined as a natural person acting outside
his trade or profession (see Geimer, in: Zöller, Zivilprozessordnung,
26th ed. (2007), Section 1031, at para. 35).  The signature can be
replaced by a qualified electronic signature meeting the
requirements of Section 126a of the German Civil Code (CC).

1.3 What other elements ought to be incorporated in an
arbitration agreement?

As a general rule, the parties are free to decide on the elements that

they want to incorporate into their arbitration agreement.  The most
important elements are:

choice of law clause;
the arbitral institution (if any) and applicable institutional rules;
situs (or Seat) of arbitration;
scope;
appointment and number of arbitrators; and
procedural rules, such as provisions on interim measures, the
taking of evidence, confidentiality, ADR.

In some cases the parties may also want to incorporate the power of
the arbitrators to decide ex aequo et bono or as amiable compositeur
(Section 1051(3) CCP).

1.4 What has been the approach of the national courts to the
enforcement of arbitration agreements?

German courts have shown a non-interventionist and supportive
approach with respect to arbitration.  At the same time, the existing
case law indicates that the drafting of an arbitration clause requires
careful consideration.  Where the wording of an arbitration clause
was ambiguous, German courts have occasionally found arbitration
agreements to be void.  Despite this, the general trend is for the
courts to interpret arbitration agreements broadly in favour of
arbitration, wherever possible (see Regional Court of Düsseldorf,
SchiedsVZ 2004, pp. 161-163; Thomas / Putzo, Zivilprozessordnung,
27th ed. (2005), Section 1029, at para. 6).

1.5 What has been the approach of the national courts to the
enforcement of ADR agreements?

There are no specific statutory rules on mediation in Germany.
Regarding the involvement of an arbitrator in efforts to facilitate a
settlement between the parties, a German court recently decided that
such involvement does not in itself constitute a ground for challenge, at
least where the parties agreed on it after the appointment of the arbitrator
(see Higher Regional Court of Frankfurt, SchiedsVZ 2006, 330).

2 Governing Legislation

2.1 What legislation governs the enforcement of arbitration
agreements in your country?

Germany is a party to the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of 1958 (the “New York
Convention”). Article II (1) and (2) of the New York Convention require
that Contracting States recognise agreements in writing under which the
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parties undertake to submit disputes to arbitration. This obligation is
implemented in Germany by the 10th book of the CCP, which governs
the enforcement and recognition of arbitration agreements. 
In international matters, reliance on more favourable foreign national
laws may be permitted.  The Federal Supreme Court
(Bundesgerichtshof) has recently confirmed that the most favoured
treatment mandated by Article VII of the New York Convention
requires national courts deciding on the enforcement of foreign
arbitral awards to consider the law governing the arbitration
agreement if this law contains more permissive form requirements
than Article II of the New York Convention (Federal Supreme Court,
Decision dated 21 September 2005, SchiedsVZ 2005, pp. 306-308). 
Where an action is brought before a court in relation to a matter that
is the subject of an arbitration agreement, the court shall, if the
respondent raises an objection prior to the beginning of the hearing
on the merits of the dispute, reject the action as inadmissible unless
it finds the arbitration agreement to be void, inoperative or
incapable of being performed (Section 1032(1) CCP).  Failing such
an objection, however, the court is not obliged to enforce the
arbitration agreement ex officio (see Zöller, Zivilprozessordnung,
25th ed. (2005), Section 1032, at para. 2).
Thus, the courts in Germany enforce arbitration agreements by
dismissing court actions, rather than compelling the parties to arbitrate.

2.2 Does the same arbitration law govern both domestic and
international arbitration proceedings? If not, how do the
laws differ?

The CCP generally applies to both domestic and international
arbitration proceedings sited in Germany (see Lachmann,
Handbuch für die Schiedsgerichtspraxis, 2nd ed. (2002), at p. 58).

2.3 Is the law governing international arbitration based on the
UNCITRAL Model Law?  Are there significant differences
between the governing law and the Model Law?

German arbitration law is based on the UNCITRAL Model Law.
There are only a few noteworthy differences:

Scope of application: German arbitration law applies to
both international and domestic arbitration and irrespective
of whether or not the transaction in dispute is of a
commercial nature.  The competence of the courts to assist in
arbitral proceedings (e.g. by ordering interim measures) is
not as restricted by the principle of territoriality as it is under
the UNCITRAL Model Law.
Arbitrability: According to Section 1030 CCP, as a rule, any
dispute can be submitted to arbitration unless it concerns
legal rights that are not at the disposal of private parties.  In
contrast, the UNCITRAL Model Law is confined to
international commercial matters.
Form of the arbitration agreement: The formal requirements
of an arbitration agreement are less strict under German
arbitration law than under the UNCITRAL Model Law.
Specifically, Section 1031 CCP assumes that the written
form has been complied with under certain circumstances
and sets forth particular provisions relating to bills of lading.
Arbitration agreements and substantive claims before
courts: According to Section 1032(1) CCP, German courts
are required to dismiss an action as “inadmissible” if the
respondent invokes the existence of a valid arbitration
agreement, while Article 8 of the UNCITRAL Model Law
merely stipulates that in such a case the parties should be
referred to arbitration.

Decision on competence: Section 1032(2) CCP provides for
the possibility to obtain a binding court decision on the
admissibility of arbitral proceedings before constitution of an
arbitral tribunal.  This is an explicit derogation from Article
8 of the UNCITRAL Model Law, which does not contain
such a provision.
Composition of the arbitral tribunal: Section 1034(2)
CCP stipulates that, if the arbitration agreement places one of
the parties at a disadvantage regarding the composition of the
arbitral tribunal, that party may apply to a state court for an
appointment of the arbitrator disregarding the agreement.
The UNCITRAL Model Law does not contain a
corresponding provision.
Rules applicable to the substance of the dispute: Failing
determination of the applicable law by the parties, Section
1051(2) CCP requires the arbitral tribunal to apply the law of
the state with the closest connections to the subject-matter of
the proceedings.  The UNCITRAL Model Law in Article 28(2)
rather requires the arbitral tribunal to “apply the law
determined by the conflict of laws rules that it considers
applicable”.
Decision on costs: Section 1057 CCP requires the arbitrators
to decide on the allocation of the costs of the arbitration
between the parties (including the costs of legal
representation) taking into account the circumstances of the
case, and, in particular, the outcome of the proceedings.
Again, the UNCITRAL Model Law does not contain a
corresponding provision.
Recognition and enforcement of awards: Unlike the
UNCITRAL Model Law, Sections 1060 and 1061 CCP
differentiate between domestic and international awards.
Court assistance/intervention: German arbitration law
also provides for broader possibilities of court assistance
and intervention than are available under the UNCITRAL
Model Law.

3 Jurisdiction

3.1 Are there any subject matters that may not be referred to
arbitration under the governing law of your country?  What
is the general approach used in determining whether or
not a dispute is “arbitrable”?

The amendments to the German arbitration law of 1998 explicitly
expanded the range of matters that may be subject to arbitration to
all claims of a proprietary nature (Section 1030(1) CCP).  This
notion is interpreted broadly and comprises economic interests of
all kinds.  It includes, for example, revocation rights and claims for
injunctive relief where these serve an economic interest
(Baumbach/Lauterbach/Albers/Hartmann, Zivilprozessordnung,
64th ed. (2006), Section 1030, at para. 2).  Claims of a non-
proprietary nature are arbitrable if the parties can freely dispose of
the legal goods that are at dispute.
According to Section 1030(2), disputes on the existence of a tenancy
agreement concerning residential accommodation in Germany can,
as a rule, not be submitted to arbitration.  Other statutory provisions
may also exclude or restrict the arbitrability of certain disputes.  This
is the case, for example, for labour law disputes (see, e.g., Federal
Labor Court, NZA 98, 220) and certain patent matters (see Section
81 of the German Patent Law; Zöller, Zivilprozessordnung, 25th ed.
(2005), Section 1030, at para. 14; before Section 1025, at para. 8 -
for further examples see Schwab/Walter, Schiedsgerichtsbarkeit, 7th
ed. (2000), at pp. 32 et seq.).
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3.2 Is an arbitrator permitted to rule on the question of his or
her own jurisdiction?

Arbitral tribunals can, in accordance with Section 1040 CCP, decide
on their own jurisdiction.  However, such a decision is subject to
full review in the state courts.  Under the applicable arbitration law,
parties are no longer allowed to grant an arbitral tribunal the final
Kompetenz-Kompetenz.  This has recently been confirmed by the
Federal Supreme  Court (Decision of 13 January 2005, SchiedsVZ
2005, at pp. 95-98). See also below under question 3.4.

3.3 What is the approach of the national courts in your
country towards a party who commences court
proceedings in apparent breach of an arbitration
agreement?

If a party instigates court proceedings in a matter falling under an
arbitration agreement, the court, according to Section 1032(1) CCP,
must declare these proceedings inadmissible, if the other party raises
the exception of the arbitration agreement before the beginning of the
oral hearing relating to the substance of the dispute.
It bears emphasis that the courts will not dismiss a claim brought in
apparent breach of an arbitration agreement ex officio.  Rather, it
requires the objection of the respondent for the courts to consider
the existence of an arbitration agreement as a bar to litigation.

3.4 Under what circumstances can a court address the issue
of the jurisdiction and competence of the national arbitral
tribunal?

Before constitution of the arbitral tribunal, each party may apply to
the state courts for a decision on the inadmissibility of the arbitral
procedure (Section 1032(2) CCP), which is binding on the arbitral
tribunal, if such a tribunal is formed later.
The same binding effect exists where a party instigates court
proceedings relating to a subject matter that has already been
submitted to arbitration after a tribunal has been formed, and the state
court decides that it has jurisdiction on this matter (P. Huber, Das
Verhältnis von Schiedsgericht und staatlichen Gerichten bei der
Entscheidung über die Zuständigkeit, in: SchiedsVZ 2003, 73, 74).
If an arbitral tribunal, in accordance with Section 1040 CCP,
decides that it has jurisdiction in a partial award, such award can be
challenged in the Higher Regional Courts within a one month
period.  Again, such a decision is binding on the arbitral tribunal.
It is noteworthy that arbitral proceedings may continue pending the
outcome of all these proceedings before a state court and that a
tribunal may issue an award on all relevant questions in the meantime,
including on the question of its jurisdiction.  Once a final award has
been issued, it can be challenged in the state court on the basis that the
tribunal did not have jurisdiction, Section 1059(2) CCP.

3.5 Under what, if any, circumstances does the national law of
your country allow an arbitral tribunal to assume
jurisdiction over individuals or entities which are not
themselves party to an agreement to arbitrate?

There is no dispute under German law that arbitration agreements bind
the legal successors or assignees of the original parties.  Equally, third
party beneficiaries who want to enforce contractual rights arising from
agreements that contain an arbitration clause have to respect this
choice made by the main parties to the contract.  There is also no doubt
that a principal may be bound by an arbitration agreement concluded
by an agent on its behalf even in cases of representation by estoppel,

where the agent only appeared to have authorisation.
However, in other cases German courts are likely to allow the
extension of arbitration clauses to third parties only exceptionally
and under very narrow circumstances.  Such an exception has
notably been recognised for partners in certain forms of
partnerships, where statutory provisions provide for the personal
liability of a partner (see Federal Supreme Court, NJW-RR 1991,
pp. 424)  The same argument would seem to apply to shareholders
in a German limited liability company (GmbH) before registration
of the company in the Commercial Register (see Schlosser, in:
Stein/Jonas, ZPO Section 1029 para. 34).
Notably, there is no general “Group of Companies Doctrine” under
German law and German courts are very unlikely to follow any
reasoning along the lines of this theory (see D. Busse, Die Bindung
Dritter an Schiedsvereinbarungen, SchiedsVZ 2005, pp. 118-123
and W. Müller/A. Keilmann, Beteiligung am Schiedsverfahren
wider Willen?, SchiedsVZ 2007, pp. 113-121).

4 Selection of Arbitral Tribunal

4.1 Are there any limits to the parties’ autonomy to select
arbitrators?

Arbitrators are chosen in accordance with the parties’ agreement
(Sections 1034(1) and 1035(1) CCP).  The parties are essentially
free to determine both the number of arbitrators and the nomination
procedure, subject only to the requirement that the arbitrators must
be independent and not affiliated to any of the parties.
By default, a dispute will be submitted to a tribunal of three
arbitrators.  There is, however, no requirement under German
arbitration law that the number of arbitrators must be odd
(Baumbach/Lauterbach/Albers/Hartmann, Zivilprozessordnung,
64th ed. (2006), Section 1034, at para. 2).
Regarding the eligibility of arbitrators, the CCP contains no express
requirements.  In particular, both German nationals and foreigners, as
well as lawyers and non-lawyers alike, may be designated as
arbitrators.
If the contractually-agreed nomination procedure places one of the
parties at a disadvantage, that party may apply to a state court for
appointment of the arbitrator in deviation from the agreed
nomination procedure.  Such request must be made within two
weeks from the moment where the party is informed of the
constitution of the tribunal (Section 1034(2) CCP).
An arbitrator may be challenged in accordance with Section
1036(2) CCP only if he does not possess the qualifications agreed
on by the parties, or if there are circumstances giving rise to
justifiable doubts regarding his impartiality or independence (on
this last point see below, at question 4.4).  The procedure for
challenging an arbitrator is governed by Section 1037 CCP.  Absent
a different provision by agreement of the parties, the challenging
party must set out the reasons for its challenge before the arbitral
tribunal within two weeks from being informed of the
circumstances that give rise to the challenge.  If the challenged
arbitrator does not resign, the tribunal (including the challenged
arbitrator) decides on the challenge by simple majority.  If the
challenge is refused by the tribunal, the challenging party may
appeal to the Higher Regional Court within a one month period.

4.2 If the parties’ chosen method for selecting arbitrators fails,
is there a default procedure?

By default, a dispute will be submitted to a tribunal of three arbitrators
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(Section 1034(1) CCP).  Where the parties have provided for
submission of a dispute to a single arbitrator, and the parties cannot
agree on a nomination, Section 1035(3) CCP provides that the Higher
Regional Courts will decide on the appointment.  In an arbitration with
three arbitrators, each party appoints one arbitrator, and the two party-
appointed arbitrators then appoint the third arbitrator as chairman of
the tribunal.  If a party does not appoint an arbitrator within a month
after being requested to do so by the other party, or if the two
arbitrators cannot agree on a chairman, the appointment shall be made
by the court following request of one of the parties.
Equally, according to Section 1035(4) CCP, where under a
mutually-agreed appointment procedure the parties, the arbitrators,
or a third party fail to act as provided for under the agreement, any
party may request the courts to decide on the necessary measures.
The courts shall take into account the parties’ agreement as well as
the need to ensure the nomination of an impartial and independent
arbitrator in their decision (Section 1035(5) CCP).  Where the court
is called upon nominating a sole arbitrator or the chairman of an
arbitral tribunal, it is also required to consider choosing somebody
of a nationality different from those of the parties.

4.3 Can a court intervene in the selection of arbitrators? If so,
how?

Apart from the default procedures described above (question 4.2), a
court may intervene in the selection of arbitrators in the following
situations:

Challenge of an arbitrator: where the challenge of an
arbitrator has been refused by the arbitral tribunal or another
authority on which the parties had agreed, the challenging party
may apply to the courts for a decision on the challenge within
a period of one month (Section 1037(3) CCP).  This right
cannot be excluded by agreement of the parties (Geimer, in:
Zöller, Zivilprozessordnung, Section 1037, at para. 1).
Failure or impossibility to act: a party may request the
court to decide on the termination of the mandate of an
arbitrator should that arbitrator become unable to perform his
functions, provided the arbitrator does not withdraw from his
mandate and/or the parties cannot agree on the termination of
his mandate (Section 1038 CCP).
Appointment of a substitute arbitrator: where an arbitrator
cedes to act in such capacity, the appointment of a substitute is
effectuated in accordance with the same rules that applied to the
initial appointment (Section 1039 CCP).  The courts may thus
become involved as stated above with regard to the default
procedures of appointment (question 4.2).

4.4 What are the requirements (if any) as to arbitrator
independence, neutrality and/or impartiality?

Ensuring the impartiality of the arbitrators is central to the arbitral
process and indeed a requirement anchored in the German constitution
(see Geimer, in: Zöller, Zivilprozessordnung, Section 1035, at para_3).
Section 1036(1) CCP requires arbitrators to disclose all circumstances
that may give rise to doubts as to their impartiality and independence,
both before and after their appointment.
An arbitrator may be challenged in accordance with Section
1036(2) CCP notably if there are circumstances giving rise to
justifiable doubts regarding his impartiality or independence.  
In this regard, the Higher Regional Court Hamburg recently held
that previous activities of an arbitrator as counsel for one of the
parties to the arbitration do not as such constitute a ground for
challenge, if such activities were only sporadic, unrelated to the
subject-matter of the arbitration and had been terminated long

before the initiation of the arbitration (Higher Regional Court
Hamburg, decision dated 12 July 2005, SchiedsVZ 2006, pp. 55-
56).  In contrast, if an arbitrator acts as counsel for one of the parties
in different judicial proceedings during the arbitration itself, the
other party will usually have a right to challenge him (Higher
Regional Court of Dresden, Decision dated 27 January 2005,
SchiedsVZ 2005, at pp. 159-163).

5 Procedural Rules

5.1 Are there laws or rules governing the procedure of
arbitration in your country?  If so, do those laws or rules
apply to all arbitral proceedings sited in your country?

The principal mandatory rules relating to arbitral procedure under
German law are contained in Section 1042 CCP: The parties must
be treated equally and have the opportunity to present their case.
Attorneys may not be excluded from acting as authorised
representatives.  Other than that, Section 1042(3) provides that the
parties are essentially “free to determine the procedure themselves
or by reference to a set of arbitration rules”.
Where the parties have not agreed on a question of procedure and the
arbitration provisions of the CCP do not provide for a default rule, the
tribunal may determine the applicable rules at its discrection (Section
1042(3) CCP).

5.2 In arbitration proceedings conducted in your country, are
there any particular procedural steps that are required by
law?

Apart from the mandatory requirements relating to the equal
treatment of parties and the parties’ right to present their case
(question 5.1) as well as the mandatory rules relating to the
constitution of arbitral tribunals (questions 4.2 and 4.3), the parties
are free to agree on the procedure of the arbitration.

5.3 Are there any rules that govern the conduct of an
arbitration hearing?

Subject to the mandatory rules of the CCP, the parties are free to
agree on the applicable procedural rules, usually by reference to an
arbitral institution.  Unless the parties agree otherwise, the arbitral
tribunal shall decide whether to hold oral hearings or to proceed on
the basis of documents and other materials.  Unless the parties have
agreed that no hearing is to be held, the arbitral tribunal shall hold
a hearing at appropriate stages of the proceedings if so requested by
a party (Section 1047 CCP).
The parties must be given sufficient advance notice of any hearing
or meeting of the arbitral tribunal for the purpose of taking evidence
(Section 1047 CCP).
The parties are free to agree on any additional evidentiary matters
and, in the absence of an agreement, the tribunal may determine
such matters (Section 1042 CCP), including the location of
hearings, languages used, form of writs and statements, document
production, examination of witnesses and the form of the parties’
submissions (see Zöller, Zivilprozessordnung, 25th ed. (2005),
Section 1042, at para. 24).
Section 1048 CCP deals with the consequences of a party’s default
in the arbitral proceedings.  If the claimant fails to communicate its
statement of claim, the arbitral tribunal shall terminate the
proceedings.  If the respondent fails to communicate its statement
of defence, the arbitral tribunal shall continue the proceedings

G
er

m
an

y



WWW.ICLG.CO.UK
177

WilmerHale Germany

ICLG TO: INTERNATIONAL ARBITRATION 2007
© Published and reproduced with kind permission by Global Legal Group Ltd, London

without treating such failure in itself as an admission of the
claimant’s allegations.  If any party fails to attend an oral hearing or
to produce documentary evidence within a set time limit, the
arbitral tribunal may continue the proceedings and issue an award
based on the evidence before it.  However, if the tribunal considers
the default of a party to have been sufficiently excused, such default
may be disregarded by the tribunal (Section 1048 CCP).
The arbitral tribunal, or a party with the approval of the arbitral
tribunal, may request court assistance in the taking of evidence.
Arbitrators are entitled to participate in any court proceedings for
the taking of evidence applied for by a party, and they may raise
questions in such proceedings (Section 1050 CCP).

5.4 What powers and duties does the national law of your
country impose upon arbitrators?

The arbitrators’ duties flow, first and foremost, from their contract
with the parties, complemented by mandatory provisions of the
applicable lex arbitri and arbitral rules (if any). Modern doctrine views
the arbitrator’s contract with the parties as an agreement sui generis,
with elements borrowed from various type of contracts.  Each
arbitrator whether party-appointed or not owes the performance of this
duty to both parties.
The foremost duty of an arbitrator is personally (that is, without
delegating this function) to complete his mandate by finally
resolving the parties’ dispute through the issuing of an award.  A
necessary corollary of the arbitrator’s duty to render an award is the
obligation not to retire from the arbitration without good cause.
Conversely, an arbitrator must resign if he is no longer able to
properly perform his duties, be it that he is incapacitated
(permanently or in a way that would unduly delay the proceedings)
or be it that he is no longer impartial or independent.
It is sometimes suggested that arbitrators have the duty to render an
enforceable award.  The arbitrator is certainly obligated to conduct the
proceedings according to the mandatory provisions of the lex arbitri.
Beyond this, the arbitrator is only obligated to use his best efforts to
ensure that the award is internationally enforceable (see Horvath, The
Duty of the Arbitrator to Render an Enforceable Award, Journal of
International Arbitration, Vol. 18 No. 2 (2001), pp. 135 - 158.)
Arbitrators also have the duty to base their award on the applicable law,
rather than reaching their decision ex aequo et bono; and to dispose of
all the relief requested by the parties, without however exceeding their
authority under the arbitration agreement (ne ultra petita) or applicable
law (by disregarding applicable rules of arbitrability).
As a matter of principle, and to ensure the validity of their award,
arbitrators must comply with due process, and thus must treat the
parties fairly and equally and afford each party an opportunity to
present its case.  Ancillary duties - such as the duty of an efficient
and cost-effective conduct of the arbitration and the duty to
maintain the parties’ confidences - are also widely accepted today.
In turn, the arbitrator has the primary right to be remunerated for his
services and be reimbursed for any expenses incurred in his
function as an arbitrator.

5.5 Do the national courts have jurisdiction to deal with
procedural issues arising during an arbitration?

German courts have jurisdiction to deal with procedural issues only in
situations where this is explicitly provided for under the CCP.  Such
situations include: decision on the admissibility of arbitral proceedings
before the constitution of the arbitral tribunal (Section 1032(2) CCP)
and after a partial award on admissibility by the tribunal (Section
1040(3) CCP); decision on the composition of an arbitral tribunal and

a challenge of an arbitrator in the situations referred to above
(questions 4.2 and 4.3); assistance in the taking of evidence and other
judicial acts on the request of the arbitral tribunal (Section 1050 CCP).

5.6 Are there any special considerations for conducting
multiparty arbitrations in your country (including in the
appointment of arbitrators)?  Under what circumstances, if
any, can multiple arbitrations (either arising under the
same agreement or different agreements) be consolidated
in one proceeding?  Under what circumstances, if any, can
third parties intervene in or join an arbitration proceeding? 

Multiparty arbitrations can be conducted under German law if the
parties so agree.  In the absence of a special provision in this regard,
the parties’ arbitration agreement must be interpreted to answer the
question whether arbitrations against multiple respondents are
possible.  In any event, it is a matter of procedural fairness that the
method for selecting the arbitrators take the multiparty situation
into account and give all parties a fair and equal opportunity to
participate in the constitution of the tribunal.  
With respect to third party intervention, German law distinguishes
between main intervention and secondary intervention.  A main
intervention under general principles of civil litigation requires the
filing of an independent claim, directed against both the claimant and
the respondent in the main proceedings.  A secondary intervener, on
the other hand, supports one of the parties in the main proceedings,
without itself being a party to the proceedings, nor acquiring the rights
that attach to the status of a party.   Under German arbitration law, both
forms of third party intervention are only possible with the consent of
both the arbitral tribunal and the parties.
The same holds true for third party notices and consolidation.  Under
the prevailing opinion, it is not possible to serve a third person notice,
nor to consolidate multiple arbitral proceedings without the consent of
the parties and the tribunals concerned (Schwab/Walter,
Schiedsgerichtsbarkeit, 7th ed. (2000), at pp. 168-169).

5.7 What is the approach of the national courts in your
country towards ex parte procedures in the context of
international arbitration?

The CCP does not provide for, nor permit, ex parte proceedings in
arbitration, neither on the merits nor with respect to interim relief.

6 Preliminary Relief and Interim Measures

6.1 Under the governing law, is an arbitrator permitted to
award preliminary or interim relief?  If so, what types of
relief?  Must an arbitrator seek the assistance of a court to
do so?

According to Section 1041(1) CCP an arbitral tribunal may, at a
party’s request, order provisional or protective measures, unless the
parties have agreed otherwise.  The tribunal may require the parties
to provide adequate security in connection with such measures.  The
party against whom such measures have been ordered can address
the courts for modification or repeal of the measures (Section
1041(3) CCP).  If the party against whom such measures have been
ordered does not comply with the order, the other party may request
the courts to enforce the measures ordered by the tribunal (Section
1041(2) CCP).  In the event where the measures finally prove
unjustified, the party obtaining enforcement will have to indemnify
the other party for the resulting damage.
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6.2 Is a court entitled to grant preliminary or interim relief in
proceedings subject to arbitration?  In what
circumstances?  Can a party’s request to a court for relief
have any effect on the jurisdiction of the arbitration
tribunal?

Section 1033 CCP expressly states that the jurisdiction of the courts
for interim relief is not excluded by the existence of an arbitration
agreement.  In this regard, the general provisions of the German
CCP on interim measures (notably Sections 916 et seq CCP) apply.
The German courts may thus - following the request of a party -
grant interim relief where they would normally have jurisdiction
over the dispute. 
The jurisdiction of the courts regarding interim measures exists in
parallel to the competence of the arbitral tribunal.  In cases where a
party requires prompt enforcement, it may indeed prefer to rely on
interim measures ordered by a court (Schütze, Betriebs-Berater
1998, at pp. 1650, 1653).

6.3 In practice, what is the approach of the national courts to
requests for interim relief by parties to arbitration
agreements?

The CCP is based on the principle of equivalence between interim
measures ordered by an arbitral tribunal and interim measures ordered
by a court.  However, given the more limited appeal against interim
measures ordered by a court and easier enforcement, in practice the
national courts have a more important role in this field (see Lachmann,
Handbuch für die Schiedsgerichtspraxis, 2nd ed. (2002), at p. 469).

6.4 Does the national law allow for the national court and/or
arbitral tribunal to order security for costs?

The concept of security for costs - whereby typically the respondent
requests that the claimant provide certain funds (or a bank
guarantee) as a security for the costs incurred by the respondent in
defending himself against the claim - are a familiar instrument in
German civil procedure (Section 110 CCP).  
However, in international commercial arbitration, arbitrators and
commentators alike seem to be very cautious in granting security for
costs applications, and for good reasons.  First, arbitrators will be
hesitant to create any impression that they have formed a view on the
case before having heard the parties’ full arguments and before having
taken the evidence.  Second, the rationale behind 110 CCP is to protect
the defendant, who has no choice but to defend himself, against being
unable to recover the costs of a successful defence from a “foreign”
party over which the defendant’s home courts have no jurisdiction.
However, at least as far as international arbitration is concerned, the
enforcement risks that historically applied in national litigation with
respect to foreign litigants are today largely off-set by the application
of the New York Convention.   
German commentators therefore suggest that the claimant’s
precarious financial situation does not justify security for costs if
that situation was known to the respondent when the parties
concluded the arbitration agreement (Sandrock, “The Cautio
Judicatum Solvi in Arbitration Proceedings”, J Int.Arb, Vol.14 No.2
(1997), pp. 17-38).  Finally, security for costs can curb the
claimant’s access to justice, insofar as it makes the claimant’s
pursuit of his claim contingent on the provision of security.  This
can also present an issue under Article 6 EHRC.

7 Evidentiary Matters

7.1 What rules of evidence (if any) apply to arbitral
proceedings in your country?

As a rule, the parties are free to decide on the rules of evidence and
often do so by reference to institutional rules (see Geimer, in: Zöller,
Zivilprozessordnung, 26th ed. (2007), Section 1042, at paras. 24, 25).
In the absence of an agreement between the parties, the determination
of the rules of evidence is left to the discretion of the arbitral tribunal,
which may also determine the time, manner and form in which
evidence is to be presented.  In principle (and absent a different
agreement between the parties) the arbitrators are free to admit and
weigh evidence as they deem appropriate.  With regard to hearings and
written proceedings, refer to question 5.3 above.
In international arbitrations, tribunals in Germany are also
increasingly likely to rely on the guidance provided by the
International Bar Association’s Rules on the Taking of Evidence in
International Commercial Arbitration (the “IBA Rules on Evidence”).

7.2 Are there limits on the scope of an arbitrator’s authority to
order the disclosure of documents and other disclosure of
discovery (including third party disclosure)?

The arbitral tribunal is generally free to decide on how to take evidence,
always subject to the parties’ agreement.  The arbitral tribunal will
therefore usually have the power to order a party to produce documents
as well as to determine what documents are relevant or privileged.
However, an arbitral tribunal has no competence to order the
production of documents by a third party (see Lachmann, Handbuch
für die Schiedsgerichtspraxis, 2nd ed. (2002), at p. 302).

7.3 Under what circumstances, if any, is a court able to
intervene in matters of disclosure/discovery?

The courts can, following a request by the tribunal or the request by
a party with the approval of the tribunal, assist tribunals in taking
evidence or performing other acts which the tribunal does not have
the power to perform itself (Section 1050 CCP).  Regarding
document discovery, Section 142 CCP gives German courts
discretionary power to order the production of documents held by
the adverse or even a third party if one of the parties has referred to
these documents in the arbitral proceedings.

7.4 What is the general practice for disclosure / discovery in
international arbitration proceedings?

As outlined above (question 7.1), parties are generally free to agree
on the scope of disclosure in international arbitration proceedings.
They may notably agree on the application of the IBA Rules of
Evidence, that set forth certain rules on discovery.  Arbitrators in
Germany, in particular in domestic arbitration proceedings, may
still take a restrictive approach when it comes to disclosure of
documents, as this is not considered to be a genuine part of German
legal culture (where disclosure of documents can usually be
requested only if there is a specific claim to such documents, see
Geimer, in: Zöller, Zivilprozessordnung, Section 422, at para. 2).
However, in international proceedings, document disclosure is
usually permitted in varying degrees.
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7.5 What, if any, laws, regulations or professional rules apply
to the production of written and/or oral witness testimony?
For example, must witnesses be sworn in before the
tribunal?  Is cross-examination allowed?

The parties are free to agree on the presentation of written and/or oral
evidence in arbitral proceedings.  Failing such agreement, the tribunal
may decide whether or not a witness be required to provide an oral
statement, what questions may be asked and in what manner an
interrogation should be conducted, including whether or not to allow
cross-examination.
The arbitral tribunal has no power to examine witnesses or parties
under oath, but may address the state courts with a request in this
regard (see Geimer, in: Zöller, Zivilprozessordnung, 26th ed. (2007),
Section 1042, at para. 32).
The arbitral tribunal has also no power to force the attendance of
witnesses.  However, at the request of the arbitral tribunal or at the
request of a party, with the approval of the tribunal, the courts shall
execute a request for the attendance of a witness in accordance with
their rules on the taking of evidence, unless they regard the request as
inadmissible (see Geimer, in: Zöller, Zivilprozessordnung, 26th ed.
(2007), Section 1050, at para. 8).
The subject of witness preparation has been disputed in Germany for
a long time (see Lachmann, Handbuch für die Schiedsgerichts-praxis,
2nd ed. (2002), at p. 287).  However, Article 4.3 of the IBA Rules on
Evidence suggests that at least in international proceedings “it shall
not be improper for a Party, its officers, legal advisors or other
representatives to interview its witnesses or potential witnesses.”

7.6 Under what circumstances does the law of your Country
treat documents in an arbitral proceeding as being subject
to privilege?  In what circumstances is privilege deemed to
have been waived?

As stated under question 7.4 the traditional approach to disclosure
under German law is very restrictive.  Once it is established that a
request for disclosure is, in principle, justified, guidance on
questions of privilege may be taken from the rules on production of
documents in court proceedings, notably Sections 383, 384 and 422
CCP (see Geimer, in: Zöller, Zivilprozessordnung, 26th ed. (2007),
Section 423, at para. 4).

8 Making an Award

8.1 What, if any, are the legal requirements of an arbitral
award?

Unless the parties have agreed otherwise, the tribunal may issue
partial and final awards by simple majority decision (Section
1052(1) CCP).  An award must be in writing, must be signed by the
arbitrators and supported by a statement of reasons.  In proceedings
with at least three arbitrators, the signatures of the majority of the
members of the tribunal are sufficient, as long as the reason for any
missing signature is provided (Section 1054(1) CCP).  The award
must also state its date and the place of the arbitration (Section
1054(3) CCP) and must be sent to all parties.
An award that has not been issued in writing, signed and
communicated to the parties is not valid (see Geimer, in: Zöller,
Zivilprozessordnung, 26th ed. (2007), Section 1054, at para. 1).

9 Appeal of an Award

9.1 On what bases, if any, are parties entitled to appeal an
arbitral award?

Parties can appeal an arbitral award only in accordance with Section
1059 CCP.  Foreign arbitral awards cannot be set aside by a German
court (see below at Section 10).  The grounds for setting aside an
award contained in Section 1059 are nearly identical to those under
the New York Convention.  Failing a different agreement by the
parties, the application to set aside an award must be made within a
period of three months after the receipt of the written award.
An arbitral award may be set aside only if the applicant shows that
(i) a party to the arbitration agreement lacked the capacity to enter
into such an agreement or the agreement is otherwise invalid; (ii) a
party was unable to present its case; (iii) the award contains
decisions on matters beyond the scope of the submission to
arbitration; (iv) the composition of the arbitral tribunal or the
arbitral procedure was not in accordance with mandatory law and/or
(admissible) agreement of the parties and this presumably affected
the award; or if the court finds that (v) the subject-matter is not
arbitrable under German law; or (vi) recognition or enforcement of
the award would result in a violation of the ordre public.

9.2 Can parties agree to exclude any basis of appeal or
challenge against an arbitral award that would otherwise
apply as a matter of law?

According to the predominant opinion in Germany, parties can only
waive a ground for appeal after the award has been notified to the
parties and after they know of the existence of the basis of appeal.
An ex-ante waiver is invalid (Federal Supreme Court, NJW 1986,
at p. 1436).

9.3 Can parties agree to expand the scope of appeal of an
arbitral award beyond the grounds available in relevant
national laws?

Article 1059 of the CCP enumerates the bases for a challenge
conclusively.
However, the German Supreme Court recently held that the parties to
an arbitration agreement may provide for the possibility to file a claim
before the state courts within a certain period of time after issuance of
an arbitral award and that the award shall become binding on them
only if no such claim is filed (Federal Supreme Court, decision dated
1 March 2007, in: SchiedsVZ 2007, pp. 160-162).  While such a
clause does not expand the scope of appeal in the true sense of the
word, it gives the parties the possibility to completely relitigate a
matter decided in an arbitral award in the state courts.

9.4 What is the procedure for appealing an arbitral award in
your country?

Parties can challenge an arbitral award only in accordance with
Section 1059 CCP.  Foreign arbitral awards cannot be set aside by a
German court (see below at question 10). Failing a different
agreement by the parties, the application to set aside an award must be
made within a period of three months after the receipt of the written
award to the competent Higher Regional Court (Section 1062 CCP).
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10 Enforcement of an Award

10.1 Has your country signed and/or ratified the New York
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards?  Has it entered any reservations? What is
the relevant national legislation?

Germany signed the New York Convention in 1961 without
reservation of reciprocity (see Lachmann, Handbuch für die
Schiedsgerichtspraxis, 2nd ed. (2002), at p. 439).  According to
Section 1061 CCP, recognition and enforcement of foreign arbitral
awards shall be granted in accordance with the New York
Convention, which has the status of a national law in Germany.

10.2 Has your country signed and/or ratified any regional
Conventions concerning the recognition and enforcement
of arbitral awards?

Germany has ratified the European (Geneva) Convention on
International Commercial Arbitration of 1961, the Agreement
Relating to the Application of the European Convention on
International Commercial Arbitration of 1962 and the Washington
Convention for the Settlement of Investment Disputes between
Contracting States and Nationals of Other States 1965.  The
provisions of these treaties are applicable in addition to those
contained in the New York Convention.

10.3 What is the approach of the national courts in your
country towards the recognition and enforcement of
arbitration awards in practice?  What steps are parties
required to take?

German courts tend to take a pro-enforcement approach with
respect to both foreign and national awards.  Recognition and
enforcement are independent of whether the place of arbitration is
situated in a state that is a party to the New York Convention (see
Lachmann, Handbuch für die Schiedsgerichtspraxis, 2nd ed.
(2002), at p. 439) or not.  German courts also tend to apply an
“international” standard of ordre public when asked to recognise or
enforce foreign arbitral awards.
Parties are required to file a motion for recognition or enforcement
with the competent Higher Regional Court (Section 1062 CCP),
presenting either the original award or a certified copy of it (Section
1064 CCP).

10.4 What is the effect of an arbitration award in terms of res
judicata in your country?  Does the fact that certain issues
have been finally determined by an arbitral tribunal
preclude those issues from being re-heard in a national
court and, if so, in what circumstances?

The legal basis for the res judicata effect of arbitral awards in
Germany is Section 1055 CCP, according to which an “arbitral
award has the same effects between the parties as a final court
judgment”.  In consequence, issues that have been finally
determined by a tribunal cannot be re-litigated in a national court
and national courts are bound by such determinations where they
become relevant in different proceedings.  Res judicata effect,
however, only extends to the substantive claims that have been
disposed of in the decision of the arbitral tribunal, not to the reasons
underlying this decision (see Vollkommer, in: Zöller, Zivilprozess-
ordnung, 26th ed. (2007), before Section 322, at para. 28).

11 Confidentiality

11.1 Are arbitral proceedings sited in your country confidential?
What, if any, law governs confidentiality?

Arbitration proceedings in Germany are not public and participation
is confined to the parties and the arbitrators.  Arbitrators are subject
to a duty of confidentiality (see Lachmann, Handbuch für die
Schiedsgerichtspraxis, 2nd ed. (2002), at p. 43) and may not
disclose the award or details thereof without the agreement of the
parties.  The arbitrators are also expected not to disclose the identity
of the parties to an arbitration.
The question whether the parties themselves must treat the arbitration
confidentially is still disputed amongst German commentators.  At the
centre of the discussion appears to be the interpretation of the
arbitration agreement.  Some argue that, in the absence of an express
confidentiality agreement in relation to the arbitration agreement,
there is no general duty of confidentiality in arbitration proceedings
sited in Germany (see Lachmann, Handbuch für die
Schiedsgerichtspraxis, 2nd ed. (2002), at p. 44).  For another view see
Raeschke-Kessler / Berger, Recht und Praxis des Schiedsverfahrens,
3rd ed. (1999), at p. 164, arguing that the arbitration agreement per se
can be interpreted as implying a duty of confidentiality.

11.2 Can information disclosed in arbitral proceedings be
referred to and/or relied on in subsequent proceedings?

The basis for the duty of confidentiality being the parties’
agreement (or the institutional arbitral rules the parties have
incorporated by reference into their agreement), the answer to this
question depends on the precise content of the contractual
confidentiality obligations.  In the absence of an express duty of
confidentiality, the parties may be free to use the information
disclosed in arbitral proceedings for other purposes.  Even if the
parties are obliged to treat the information disclosed in the arbitral
proceeding as confidential, further exceptions to the parties’ duty of
confidentiality relate to the protection of the legitimate interests of
the parties.  For example, a party to arbitral proceedings can rely on
information disclosed in these proceedings in subsequent
proceedings against its insurer, if the latter has to compensate the
party for the damage it is ordered to pay by the arbitral award
(Raeschke-Kessler / Berger, Recht und Praxis des
Schiedsverfahrens, 3rd ed. (1999), at p. 163).

11.3 In what circumstances, if any, are proceedings not
protected by confidentiality?

The parties are free to decide to what extent the proceedings are
protected by confidentiality.  Specifically, there are no particular
rules in the CCP in this regard.  Even where the parties do not
provide for express exceptions to their confidentiality obligations,
arbitral proceedings sited in Germany are not protected by
confidentiality where the legitimate interests of the parties so
require.  Also, the confidentiality of an arbitration can be limited as
a result of regulatory, administrative and penal proceedings and
requirements (see Raeschke-Kessler / Berger, Recht und Praxis des
Schiedsverfahrens, 3rd ed. (1999), at p. 163).
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12 Remedies / Interests / Costs

12.1 Are there limits on the types of remedies (including
damages) that are available in arbitration (e.g., punitive
damages)?

The general rule is that the parties are free to agree on the scope of
the arbitral tribunal’s power to grant remedies.  There are, however,
some exceptions to this rule, based mostly on considerations of
ordre public.  Some German commentators have argued, for
example, that punitive damages are not arbitrable under German
arbitration law.  As a result, arbitration agreements granting the
arbitrators the power to order the payment of punitive damages
could be held invalid under German law and arbitral awards
ordering the payment of punitive damages could be considered a
violation of the German ordre public (see Borger, Das
Doppelexequatur von Schiedssprüchen, 1997, at pp. 102-3).

12.2 What, if any, interest is available?

Under German arbitration law, the question of interest available to the
parties is one of the applicable substantive law.  Where German
substantive law is applicable to the merits of the case, the parties are
normally entitled to interest.  According to Section 352 of the German
Commercial Code, the ordinary annual rate of interest in a commercial
context is 5%.  Higher interest rates will usually apply in the event of
late payment (see Section 288 of the German Civil Code).

12.3 Are parties entitled to recover fees and/or costs and, if so,
on what basis?  What is the general practice with regard
to shifting fees and costs between the parties?

The tribunal shall decide on the cost of the arbitration, unless the
parties have agreed otherwise (Section 1057 CCP).  The costs that
the parties are entitled to recover include the arbitrators’ fees and
expenses, the fees and expenses of any arbitration institution (e.g.
the German Institution of Arbitration) and the legal and other costs
of the parties (including attorneys’ fees).  The general principle of
the CCP is that costs should follow the event, i.e., the parties will
have to bear the costs in proportion to their relative failure and
success.  In the absence of an agreement by the parties, the tribunal
will allocate the costs between the parties in accordance with that
general principle.  The repartition of costs between the parties is to
be determined in an award following their exact calculation; if costs
have not been calculated prior to the termination of the arbitral
proceedings, the costs decision shall be made in a separate award
(Section 1057(2) CCP).

12.4 Is an award subject to tax?  If so, in what circumstances
and on what basis?

An arbitral award may be subject to taxation, but the payment of the
tax(es) is a personal matter for each party.  Damages intended to
replace lost income or profit may equally be taxable.

13 Investor State Arbitrations

13.1 Has your country signed and ratified the Washington
Convention on the Settlement of Investment Disputes
Between States and Nationals of Other States (1965)?

Germany signed the ICSID Convention on 27 January 1966.  The

ratification was deposited on 18 April 1969 and the Convention
entered into force on 18 May 1969.

13.2 Is your county party to a significant number of Bilateral
Investment Treaties (BITs) or Multilateral Investment
treaties (such as the Energy Charter Treaty) that allow for
recourse to arbitration under the auspices of the
International Centre for the Settlement of Investment
Disputes (‘ICSID’)?

Germany continues to be the country with the largest number of
BITs (approximately 125) providing for the resolution of investor-
state disputes under the ICSID Convention.  Germany is also a party
to the Energy Charter Treaty.

13.3 Does your country have standard terms or model language
that it uses in its investment treaties and, if so, what is
the intended significance of that language?

A significant number of German BITs relies on the provisions of the
Model Treaty of February 1991.  The Model Treaty contains two
models regarding reference to international arbitration, both of which
allow for recourse to arbitration under the ICSID Convention.
Model 1 at Art. 11(2): “If the divergency cannot be settled within six
months of the date when it has been raised by one of the parties in
dispute, it shall, at the request of the national or company of the
other Contracting Party, be submitted for arbitration.  Unless the
parties in dispute agree otherwise, the divergency shall be submitted
for arbitration under the Convention of 18 March 1965 on the
Settlement of Investment Disputes between States and Nationals of
Other States.”
Model 2 at Art. 11(4): “In the event of both Contracting Parties having
become Contracting States of the Convention of 18 March 1965 on the
Settlement of Investment Disputes between States and Nationals of
Other States, divergences under this Article between the parties in
dispute shall be submitted for arbitration under the aforementioned
Convention, unless the parties in dispute agree otherwise; each
Contracting Party herewith declares its acceptance of such a procedure.”

13.4 In practice, have disputes involving your country been
resolved by means of ICSID arbitration and, if so, what
has the approach of national courts in your country been
to the enforcement of ICSID awards?

So far, no ICSID arbitration award has been issued against Germany.
There have been a couple of disputes involving German investors,
however, that have been brought to ICSID arbitration (see e.g.
Siemens AG v. Argentine Republic (ICSID Case No. ARB/02/8)).
Additionally, German courts have had to deal with the enforcement of
arbitral awards made in investments disputes against foreign states.  In
compliance with general public international law principles, it was
held that such enforcement must not affect the diplomatic
representation of a state to the extent that it might impede the exercise
of diplomatic activities.  The Federal Supreme Court has confirmed
that the arbitration agreement in a bilateral investment treaty does not
constitute a waiver of immunity (Federal Supreme Court, Decision
dated 4 October 2005, SchiedsVZ 2006, pp. 44-47).

13.5 What is the approach of the national courts in your
country towards the defence of state immunity regarding
jurisdiction and execution?

German law follows the international principle that a state that is
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subject to an arbitration agreement (whether included in an
international treaty or a contract with a private party) cannot rely on
its sovereign immunity as a bar to jurisdiction.
Execution against a state is more complex - however, in principle,
execution against assets that do not serve a sovereign purpose
should be permissible (see German Constitutional Court, BVerfGE
46, 342 and BVerfGE 64, 1)

14 General

14.1 Are there noteworthy trends in the use of arbitration or
arbitration institutions in your country?  Are certain
disputes commonly being referred to arbitration?

Like elsewhere, there is a general trend towards arbitration in
Germany, in particular in complex cases.  The number of new cases
administered by the German Institution of Arbitration e.V. (DIS)
has grown from traditionally around 60 procedures per year (see
Lachmann, Handbuch für die Schiedsgerichtspraxis, 2nd ed.
(2002), at p. 30) to 72 arbitrations in 2005 and 75 arbitrations in

2006.  The total value of cases administerd by the DIS in 2006 was
486 million Euros.  Certainly, the implementation of the
UNCITRAL Model Law has improved Germany’s position as a
venue for international arbitration proceedings.
Germany is now a popular choice for arbitration of all kinds of
disputes.  Traditionally building and industrial plant disputes -
especially of an international character - are commonly referred to
arbitration (often ICC or DIS) and shipping disputes are still
commonly referred to the Hamburger Freundliche Arbitrage.

14.2 Are there any other noteworthy current issues affecting the
use of arbitration in your country?

Practitioners and courts alike have had plenty of opportunity to use
and comment on arbitration proceedings since the implementation
of the UNCITRAL Model Law in 1998.  The courts have
wholeheartedly supported the non-interventionist policy of the new
German arbitration law.  The relative lack of disputed issues in this
respect must be understood as further evidence of the reliable status
that arbitration has achieved in Germany.
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