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M&A Activity – Worldwide
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Market Review

M&A activity rebounded significantly 
in 2010, ending the decline that began 
in 2008 and continued through 2009. 
Global M&A deal volume rose from 19,127 
transactions in 2009 to 27,460 in 2010, 
a 44% increase. Similarly, global M&A 
deal value increased 81% to $2.03 trillion 
in 2010, up from $1.12 trillion in 2009. 
Although showing a marked improvement 
over the 2008 and 2009 numbers, M&A 
activity has yet to return to the record-
setting level of 2007, which boasted 31,883 
transactions and a $2.69 trillion deal value. 

Average global deal size grew to $73.8 
million in 2010, up from $58.4 million 
the prior year. In addition, the number 
of deals showed sequential quarterly 
increases throughout 2010, continuing 
a trend that began in the second quarter 
of 2009. Aggregate deal value rose in 
the first quarter of 2010, only to decline 
slightly in the next quarter before 
rebounding in the second half of the year. 

In the United States, the volume of M&A 
activity increased 35%, from 6,853 
transactions in 2009 to 9,238 in 2010.  
US deal value increased 57%, from $564.3 
billion in 2009 to $887.3 billion in 2010.

In Europe, both deal volume and deal 
value increased even more dramatically 
from 2009 levels. Volume increased 59%, 
from 7,371 deals in 2009 to 11,736 in 2010, 
while total deal value increased 106%, 
from $379.0 billion to $780.5 billion.

The Asia-Pacific region also experienced 
significant growth in deal volume  
and value. The number of Asia-Pacific 
deals increased 27%, from 6,285 
transactions in 2009 to 7,970 in 2010, 
while aggregate deal value jumped 112%, 
from $308.1 billion to $652.5 billion.

The increases in average deal size in  
2010 were primarily due to the significant 
worldwide growth in the number of 
billion-dollar transactions, which doubled 
from 184 during 2009 to 368 during 2010. 
Aggregate global billion-dollar deal value 
increased 75%, from $721.1 billion in 
2009 to $1.26 trillion in 2010. The number 
of billion-dollar transactions involving 
US companies experienced a 118% surge, 

rising from 79 in 2009 to 172 in 2010. 
The aggregate value of billion-dollar US 
deals increased 38%, from $420.3 billion 
in 2009 to $580.0 billion in 2010. The 
number of billion-dollar transactions 
involving European companies rose more 
than 80%, from 82 in 2009 to 148 in 2010, 
and aggregate deal value increased 113%, 
from $241.7 billion to $515.6 billion. 
Billion-dollar transactions involving 
Asia-Pacific companies increased 98%, 
from 55 deals to 109 deals, and aggregate 
deal value soared 157%, from $151.4 
billion in 2009 to $388.8 billion in 2010.

Sector Analyses

Results varied across principal  
industry sectors in 2010. Most sectors, 
however, experienced increases  
in both deal volume and deal value: 

 ■ The global financial services sector saw 
a 61% increase in transaction volume, 
from 931 deals in 2009 to 1,497 deals in 
2010. Aggregate global financial services 
sector deal value rose 27%, from $91.3 
billion in 2009 to $116.3 billion in 2010. 
In the United States, financial services 
sector deal volume increased 51%, from 
350 deals in 2009 to 528 deals in 2010. 
Aggregate deal value increased a modest 
12%, from $35.5 billion to $39.6 billion. 
Aon’s $4.7 billion acquisition of Hewitt 
Associates led all US deal activity within 
the financial services sector during 2010. 

■ The information technology sector 
experienced a rise in both deal volume 
and deal value, with the total number 
of IT deals increasing 37%, from 2,808 
in 2009 to 3,836 in 2010. Global IT deal 
value increased 55%, from $71.3 billion 
in 2009 to $110.5 billion in 2010. US IT 
deal volume increased 34%, from 1,523 
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M&A Market Review and Outlook

deals to 2,042 deals, while US aggregate IT 
deal value rose 44%, from $58.2 billion in 
2009 to $83.6 billion in 2010. Intel’s $7.3 
billion acquisition of McAfee led all US 
deal activity in 2010 within this sector. 

■ The telecommunications sector also 
rebounded from the global decline in 
M&A activity during 2008 and 2009, with 
deal volume increasing 43%, from 569 
deals in 2009 to 816 deals in 2010. Global 
telecommunications deal value increased 
more than 165%, from $60.2 billion in 
2009 to $159.5 billion in 2010. US deal 
volume increased 42%, from 183 deals 
in 2009 to 260 in 2010. Accompanying 
the growth in deal volume, US aggregate 
telecommunications deal value more 
than tripled, rising from $18.1 billion 
in 2009 to $64.6 billion in 2010. Qwest 
Communications’ acquisition by 
CenturyTel, valued at $10.5 billion, led  
the US telecommunications sector in 2010. 

■ Compared to the other principal 
industry sectors, the life sciences sector 
did not fare as well in 2010. Global 
M&A transaction activity in the life 
sciences sector increased 49%, from 700 
deals in 2009 to 1,046 in 2010. Global 
life sciences deal value, however, was 
essentially unchanged, inching up from 
$166.9 billion to $167.8 billion. The US 
life sciences sector saw a 26% increase 
in deal volume, from 371 transactions 
in 2009 to 468 in 2010, while aggregate 
US life sciences deal value plunged 38%, 
from $152.7 billion to $94.3 billion. 
Merck’s acquisition of Millipore, valued 
at $6 billion, was the largest deal of 
2010 in the US life sciences sector. 

■ The M&A market for venture-backed 
companies saw a 30% increase in deal 
volume, climbing from 408 deals in 
2009 to 531 deals in 2010. Total deal 
value increased 67%, from $23.2 billion 
in 2009 to $38.8 billion in 2010.

Outlook

Fueled by large cash holdings by strategic 
acquirers, M&A activity has continued 
to improve in 2011, despite growing 
uncertainty in economic conditions. 
Through June 30, 2011, transaction  
and dollar volumes were up across  
most regions and sectors, compared  
to the same period in 2010. Global M&A 

deal volume increased from 13,130 
transactions in the first half of 2010 to 
14,886 transactions in the first half of 2011, 
while aggregate deal value nearly doubled 
from $914.3 billion to $1.79 trillion. 

US deal activity showed similar trends, 
with 5,077 transactions and an aggregate 
deal value of $928.9 billion in the first half 
of 2011 compared to 4,582 transactions 
with an aggregate deal value of $443.3 
billion in the comparable period of 2010.

Expectations for the coming year are 
generally optimistic, particularly for  
deal activity by strategic acquirers who 
have stockpiled large cash balances.  
The outlook, however, is tempered  
by growing concern over the health  
of the US and world economies. 
Improvements in economic conditions  
and the continuation of low interest 

rates would help sustain the growth 
in the overall M&A market that has 
been seen over the past 18 months. 
Technology companies are likely 
to remain attractive targets. 

Private equity activity continues to 
contribute to the strength of the M&A 
market. On the sale side, many private 
equity firms are looking to dispose of 
companies acquired in the past several 
years as original debt financings become 
due. On the buy side, private equity funds 
are encouraged by improved debt markets, 
though the terms of that debt are less 
attractive than those in place prior to 2007. 

Overall, the extent to which 2012 deal 
activity surpasses the levels of 2010 and 
the first half of 2011 will depend on the 
strength of the economy as a whole. <
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SEC Adopts New Golden Parachute Rules

           In January 2011, the SEC adopted  
           rules implementing the three say- 
on-compensation advisory votes required 
by Section 951 of the Dodd-Frank Act.  
In addition to rules regarding “say-on-
pay” (periodic, non-binding stockholder 
votes on executive compensation) and 
“say-on-frequency” (periodic, non-binding 
stockholder votes on the frequency  
of say-on-pay votes), the SEC adopted 
rules requiring expanded disclosure and 
stockholder advisory votes with respect 
to “golden parachute” arrangements. 

Overview of New Requirements

The new golden parachute rules, which 
became effective for proxy statements  
and certain other SEC filings made  
on or after April 25, 2011, with respect  
to mergers, acquisitions, consolidations 
and sales or other dispositions of all  
or substantially all of a company’s assets 
(collectively referred to as “Covered 
Transactions”), have two components:

■ Item 402(t) of Regulation S-K sets forth 
disclosure requirements with respect 
to golden parachute arrangements in 
connection with a Covered Transaction.

■ Rule 14a-21(c) under Regulation 14A 
of the Securities Exchange Act of 1934 
requires a non-binding stockholder 
advisory vote with respect to golden 
parachute arrangements when 
stockholders are asked to approve  
a Covered Transaction—commonly 
referred to as a “say-on-parachutes” vote.  

Golden parachute arrangements include 
any agreements or understandings, 
whether written or unwritten, between 
each named executive officer (NEO)  
and the acquiring company or the  
target company, concerning any type  
of compensation, whether present, deferred 
or contingent, that is based on or otherwise 
relates to a Covered Transaction. 

While the required tabular presentation  
of golden parachute arrangements described 
below is new, similar information has long 
been required to be disclosed in merger 
proxy statements pursuant to Item 5  
of Regulation 14A, “Interest of Certain 
Persons in Matters to Be Acted Upon.”

Disclosure Requirements for Golden 
Parachute Arrangements

When a company engages in a Covered 
Transaction, new Item 402(t) requires 
the company to quantify and disclose 
all golden parachute arrangements 
between each NEO and the acquiring 
company or the target company. 
Item 402(t) requires this disclosure 
to be provided in a prescribed 
format in a new Golden Parachute 
Compensation table (shown below).

In combination with the table, the 
company must provide a description  
of the specific circumstances triggering 
payment, the payment mechanics, 
any material conditions or obligations 
to the receipt of payments, and 

any material factors related to each 
golden parachute agreement.

The Item 402(t) disclosure requirements 
are not limited to merger proxies for 
which the say-on-parachutes vote is 
required. Disclosure of golden parachute 
arrangements is also required for certain 
information statements on Schedule 14C, 
registration statements on Form S-4 
and Form F-4, Rule 13e-3 going-private 
transactions, and third-party tender 
offers and Schedule 14D-9 solicitation/
recommendation statements. In addition, 
proxy or consent solicitations that do  
not contain merger proposals but pertain 
to other business being acted on, such 
as an acquiring company’s solicitation 
seeking stockholder authorization to issue 

Name Cash ($) Equity ($)
Pension/
NQDC ($)

Perquisites/
Benefits ($)

Tax  
Reimbursement ($)

Other ($) Total ($)

Principal  
Executive  
Officer

Principal  
Financial  
Officer

Other  
NEO

Other  
NEO

Other  
NEO

Golden Parachute Compensation

In the Golden Parachute Compensation table: 

■ “Cash” includes any cash severance payments, including payments of base   
  salary, bonus and pro-rata non-equity incentive plan payments.

■ “Equity” includes the dollar value of accelerated stock awards, the spread on any accelerated  
 options, and any payments made in connection with the cancellation of stock and option awards.

■ “Pension/NQDC” includes pension and nonqualified deferred compensation benefit  
 enhancements (other than compensation previously disclosed by a company  
  in its Pension Benefits table or Nonqualified Deferred Compensation table).

■ “Perquisites/benefits” includes perquisites and other personal  
 benefits and health and welfare benefits.

■ “Tax reimbursement” includes items such as IRC Section 280G tax gross-ups.

■ “Other” is intended to include any other compensation that is based on or otherwise  
 related to the Covered Transaction but not otherwise specifically included in the table.
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SEC Adopts New Golden Parachute Rules

stock in a merger, trigger an obligation to 
provide the same disclosure that would be 
required if a merger proposal were being 
voted on by a company’s stockholders.  

Among the noteworthy aspects  
of the golden parachute disclosure 
requirements are the following:

■ When a target company seeks 
stockholder approval of a Covered 
Transaction, Item 402(t) requires 
the target company to disclose any 
golden parachute arrangements that 
the target company has with both the 
NEOs of the acquiring company and 
the NEOs of the target company.

■ If an acquiring company seeks 
stockholder approval in connection with 
a Covered Transaction, such as approval 
to issue the acquiring company’s stock 
in a merger, then the acquiring company 
must also provide disclosure with respect 
to any golden parachute arrangements 
that the acquiring company has with 
both the NEOs of the target company and 
the NEOs of the acquiring company. 

■ Item 402(t) disclosure is not required 
with respect to bona fide post-transaction 
employment agreements to be entered 
into with an acquiring company in 
connection with a Covered Transaction.

■ In the event that uncertainties exist  
as to the determination of the amounts 
payable under golden parachute 
arrangements, a company must make 
a reasonable estimate and disclose the 
material assumptions underlying the 
estimate, including forward-looking 
information as appropriate. Item 
402(t) does not permit the disclosure 
of an estimated range of payments.

Say-on-Parachutes Vote Requirements

New Rule 14a-21(c) requires that, in 
proxy statements for meetings at which 
stockholders are asked to approve a 
Covered Transaction, companies must 
provide for a separate stockholder 
advisory vote on the golden parachute 
arrangements required to be disclosed 
under Item 402(t). Since the say-
on-parachutes vote is advisory in 
nature, its outcome is not binding.

Companies should consider the 
following disclosure issues in connection 
with say-on-parachutes votes:

■ Companies should disclose the effect  
of the outcome of the say-on-parachutes 
vote on the payments that may be made 
under the golden parachute arrangements. 
For example, this disclosure typically 
would include a statement to the effect 
that, regardless of the outcome of the 
say-on-parachutes vote, the company 
is contractually obligated to pay the 
compensation to NEOs disclosed in the 
proxy statement, subject to the conditions 
of the underlying golden parachute 
arrangements and the approval and 
completion of the Covered Transaction.

■ To help stockholders understand why 
the new disclosure with respect to 
golden parachute arrangements is being 
provided, and why the say-on-parachutes 
vote is being solicited, companies may 
want to provide background information 
in the Q&A section of the proxy.

Implications for Annual 
Meeting Proxy Statements 

Item 402(t) disclosure is not required 
in annual meeting proxy statements. 
Nonetheless, companies can voluntarily 
provide the enhanced Item 402(t) 
disclosure in their annual meeting 
proxy statements. If a company’s golden 
parachute arrangements have been  
subject to a say-on-pay advisory vote  
as part of the company’s annual meeting 
proxy, then a separate say-on-parachutes 
vote will not be required in connection 
with a subsequent Covered Transaction, 
subject to several important limitations:

■ A say-on-parachutes vote is not required 
in connection with a subsequent 
Covered Transaction only with respect 
to the specific golden parachute 
arrangements that were previously the 
subject of a say-on-pay advisory vote.  

■ Any modifications to golden parachute 
arrangements that were previously the 
subject of a say-on-pay advisory vote, 
as well as any new golden parachute 
arrangements, will require a say-on-
parachutes vote. Such modifications 
would include, for example, changes 
in compensation as a result of:

– a new NEO; 

– additional grants of equity 
compensation in the 
ordinary course; and 

– increases in salary.

■ If a new say-on-parachutes vote is 
required for new or modified golden 
parachute arrangements, the company 
will need to provide two separate Golden 
Parachute Compensation tables so that 
stockholders can clearly evaluate the 
golden parachute arrangements that are 
subject to the new say-on-parachutes vote.  

– The first table must show all golden 
parachute arrangements, including 
both the arrangements and amounts 
previously disclosed and subject 
to the say-on-pay advisory vote 
and the new or modified golden 
parachute arrangements.  

– The second table must show 
only the new or modified golden 
parachute arrangements.

■ While a new say-on-parachutes vote 
is generally not required solely due 
to updates to the Golden Parachute 
Compensation table that are necessary 
to reflect fluctuations in a company’s 
stock price, if a change in a company’s 
stock price results in a tax gross-up 
payment becoming payable, a new say-
on-parachutes vote will be required.  

■ Item 402(t) disclosure voluntarily 
provided in an annual meeting 
proxy statement is subject to the 
say-on-pay advisory vote being 
held at such annual meeting.  

Also, including the company’s golden 
parachute arrangements as part of a  
say-on-pay advisory vote at an annual 
meeting may have an unintended  
signaling effect to the market regarding  
the company’s future plans related  
to mergers or similar transactions.

To date, very few companies have 
voluntarily included Item 402(t) 
disclosure in their annual meeting proxy 
statements. In light of the limitations 
described above, we do not expect 
many companies will elect to provide 
Item 402(t) disclosure in connection 
with future annual meetings. <
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Counsel of Choice for Mergers and Acquisitions
SERVING INDUSTRY LEADERS IN TECHNOLOGY, LIFE SCIENCES, CLEANTECH, FINANCIAL SERVICES, COMMUNICATIONS AND BEYOND

Acquisition by 

Dainippon Sumitomo Pharma

$2,600,000,000
October 2009

Sale of stock of GESO Group to

Technische Werke Dresden

e900,000,000
March 2010

Acquisition by

S.A.C. Private Capital Group,  
GSO Capital Partners, Sankaty 

Advisors and ZelnickMedia

$540,000,000
April 2010

Acquisition by

Cisco Systems

$2,900,000,000
December 2009

Acquisition by 

Celgene

$640,000,000 
(including milestone payments)

January 2010

Acquisitions of

BenefitsXML and thinklink

Undisclosed
2010–2011

Acquisition by

Berkshire Partners, Advent 
International and Bain Capital

$1,200,000,000
May 2010

Acquisition of

Caliper Life Sciences

$600,000,000
Pending 

(as of September 30, 2011)

Acquisition by

Eli Lilly

$380,000,000 
(including milestone payments)

July 2010

Acquisition of

SiGe Semiconductor

$275,000,000 
(including milestone payments)

June 2011

Sale of select recycling assets to 

Pegasus Capital Advisors

$130,400,000
March 2011

Acquisition by

IBM

$1,700,000,000
November 2010

Acquisition of

Phadia

e2,470,000,000
August 2011

Acquisition by 

Tektronix

Undisclosed
August 2010

Acquisition by 

II-VI Incorporated

$52,000,000
July 2011

Acquisition of 

Allegient Systems

$48,000,000
March 2011

Acquisition of 

Nexus Biosystems

$79,000,000
July 2011

Acquisition by 

NetApp

$60,000,000
January 2011

Acquisition of Atlantic Marine  
Holding from

JFL-AMH Partners

$352,000,000
July 2010

Acquisition by 

Endo Pharmaceuticals

$170,000,000
September 2010

Acquisition by

CenturyLink

$22,400,000,000
April 2011 

(telecom and antitrust counsel to Qwest)

Sale of stock to

Nycomed International Management

$110,000,000
September 2010

Acquisition by

IBM

$480,000,000
October 2010

Acquisition by

Charles Schwab

$150,000,000
November 2010

Acquisition by

Alexion Pharmaceuticals

$111,000,000 
(plus milestone payments)

January 2011

Acquisition by 

Amgen

$1,000,000,000 
(including milestone payments)

March 2011

Acquisition by 

Baxter International

$338,000,000 
(including milestone payments)

May 2011

Acquisition by

Leonard Green & Partners  
and CVC Capital Partners

$2,800,000,000
September 2011
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Special Considerations in California M&A Transactions

In addition to the deal-structuring 
issues that typically arise in 

connection with any acquisition, M&A 
transactions involving a party incorporated 
or based in California raise a number  
of special issues and opportunities. Some 
of these issues affect permissible deal 
terms, deal structure and the manner in 
which a deal is consummated, and others 
apply generally to California employees. 

Deal Lockups

Since the Delaware Supreme Court’s 
decision in Omnicare in 2003 limited  
the ability of an acquirer to guarantee deal 
approval by means of voting agreements, 
private company acquisitions have 
routinely used simultaneous “sign-and-
close” and “sign-and-vote” transaction 
structures. In the former, the closing 
occurs concurrently with the initial signing 
of the acquisition agreement. In the latter, 
stockholders provide their approval by 
written consent immediately after the 
definitive acquisition agreement is signed.

Although California courts have not 
considered deal lockups and it is unclear 
whether California would follow 
Omnicare at all, California law does 
provide more flexibility than Delaware 
law in the protocol for obtaining 
merger approval from stockholders.

Under Delaware law, stockholder written 
consents cannot be signed and delivered 
until after the merger agreement has  
been approved by the board and signed. 
This requirement inevitably means  
a delay between signing and the receipt  
of stockholder approval. The delay  
can be short—as little as a few hours, 
possibly less—but Delaware’s strict 
sequencing requirement still creates 
a window of risk during which the 
transaction is not fully “locked up”  
and a competing bidder could derail it.  

Unlike Delaware law, California law does 
not require a signed merger agreement  
to be adopted by stockholders, but  
only requires stockholder approval  
of the “principal terms” of the merger.  
Stockholder approval can occur before 
or after board approval of the merger 
and the signing of the merger agreement. 
Where the target is a California 

corporation, stockholder approval can 
proceed contemporaneously with the 
signing of the definitive agreement—
and can even precede signing if the 
principal terms of the transaction do 
not change after stockholder approval.  

Business Combinations

The California Corporations Code 
has a number of other provisions that 
may affect acquisitions and other 
business combination transactions: 

■ Section 1101 requires that, in a merger 
involving a California corporation, all 
shares of the same class or series of any 
constituent corporation be “treated 
equally with respect to any distribution  
of cash, rights, securities, or other 
property.”  This requirement is potentially 
stricter than the comparable rules in 
Delaware, which have been interpreted—
at least in some cases—to allow different 
forms of payment to be made to different 
holders of the same class of stock, as long 
as equivalent value is paid and minority 
stockholders are not disadvantaged.

■ Section 1101 also limits the ability of 
an acquirer in a “two-step” acquisition 
transaction (such as a tender offer 
followed by a second-step merger) to cash 
out untendered minority shares. If an 
acquirer holds between 50% and 90%  
of a California target’s shares, the target’s 
non-redeemable common shares and non-
redeemable equity securities may only be 
converted into non-redeemable common 
shares of the surviving or acquiring 
corporation. This means that, in all-cash 
or part-cash two-step acquisitions of 
California corporations, the minimum 
tender condition needs to be 90%, which 
can be a difficult threshold to reach. 

■ With limited exceptions, Section 1201 
requires that the principal terms of  
a merger be approved by the holders  
of a majority of each class of outstanding 
shares (unless a higher percentage  
is specified in the corporate charter). 
Therefore, the holders of any class of 
outstanding shares—including common 
stock, which generally is controlled 
by current and former founders and 
employees, rather than investors—
can block or fail to approve a merger 
transaction even if such holders hold less 

than a majority of the total outstanding 
shares of the target. In contrast, Delaware 
law requires a merger to be approved 
by the affirmative vote of the holders 
of a majority of the outstanding stock 
entitled to vote on the matter; no class 
or series voting is mandated by statute.

■ Section 1203 requires an “affirmative 
opinion in writing as to the fairness  
of the consideration to the shareholders” 
of the subject corporation in transactions 
with an “interested party.” The statute 
is not confined to an opinion as to the 
fairness of the consideration “from a 
financial point of view”—the normal 
formulation in an investment banking 
fairness opinion—and it is unclear 
whether, and in what circumstances,  
a more extensive opinion may be  
required in a transaction subject to  
the statute. Section 1203 does not apply 
in acquisition transactions where the 
subject corporation has fewer than 100 
stockholders, or the issuance of securities 
is qualified after a fairness hearing under 
California law, as discussed below.

■ Several sections restrict dividends  
and distributions to stockholders,  
as well as redemptions and share 
purchases. In general, these provisions  
are more restrictive than the comparable 
provisions of Delaware law, and may 
require structural solutions where 
compliance does not meet business 
objectives (amendments to the California 
Corporations Code expected to go  
into effect on January 1, 2012, may  
provide some relief). 

“Quasi-California” Corporations

Section 2115 of the California Corporations 
Code—the “quasi-California” corporation 
statute—purports to impose various 
California corporate law requirements 
on corporations incorporated in other 
states, including Delaware, if specified 
tests are met. The law applies to any 
company, other than a public company 
with shares listed on the Nasdaq 
Capital Market, Nasdaq Global Market, 
Nasdaq Global Select Market, NYSE 
or NYSE Amex, if that company:

■ conducts a majority of its business 
in California (as measured by 
property, payroll and sales); and

8



9

BLUE CROP MARKS IN SLUG AREA ARE FOR A4 SIZE. THE DOCUMENT IS SET FOR US SIZE.

Special Considerations in California M&A Transactions

■ has a majority of its outstanding 
voting securities held of record by 
persons having California addresses.

If a corporation is subject to the quasi-
California corporation statute, a number  
of California corporate law provisions 
apply—purportedly to the exclusion  
of the law of the corporation’s jurisdiction 
of incorporation—including provisions 
that directly or indirectly affect 
M&A transactions. These California 
provisions, and their counterparts 
under Delaware law, address:

■ stockholder approval requirements 
in acquisitions (which are generally 
more extensive than the approval 
requirements under Delaware law);

■ dissenters’ rights (which differ from 
Delaware law in a number of respects);

■ limitations on corporate distributions 
(which are significantly more restrictive 
than under Delaware law);

■ indemnification of directors and officers 
(which is more limited than in Delaware);

■ mandatory cumulative voting in 
director elections (permitted but 
not required in Delaware); and

■ the availability of the California  
fairness hearing procedure described 
below to approve the issuance of stock  
in an M&A transaction (an alternative  
to SEC registration that has no 
counterpart in Delaware law). 

In 2005, the Delaware Supreme Court  
held that Section 2115 is invalid as applied 
to a Delaware corporation. Existing 
California precedent, however, upholds 
Section 2115, and no California appellate 
court has ruled on the matter since the 
Delaware decision. Unless and until Section 
2115 is invalidated by the California 
Supreme Court, a non-California 
corporation acts at its peril in ignoring  
this statute, since its application to out-of-
state corporations may depend on forum 
shopping and a race to the courthouse. 
Careful transaction planning is required 
if a non-California corporation is deemed 
to be a “quasi-California” corporation.

Fairness Hearings

In M&A transactions involving the issuance 
of stock, California law offers a relatively 

efficient and inexpensive alternative to SEC 
registration that still results in essentially 
freely tradable stock—a “fairness hearing” 
authorized by Section 3(a)(10) of the 
Securities Act of 1933. An acquirer that is 
eligible to use a fairness hearing can avoid 
the greater expense and delay associated 
with a subsequent SEC registration.

The fairness hearing procedure is available 
where either party to the transaction 
is a California corporation, or a quasi-
California corporation as discussed 
above. Fairness hearings are also possible 
if a significant number of the target’s 
stockholders are California residents, 
regardless of the parties’ jurisdictions of 
incorporation, or if the issuer is physically 
located in California or conducts a 
significant portion of its business in 
California. There is no hard-and-fast rule 
as to how many target stockholders must 
reside in California before an acquisition 
can qualify for a California fairness 
hearing, but transactions have qualified 
when a significant minority of the target’s 
stockholders have been California residents. 
There also is no definitive guidance on what 
constitutes conducting a significant portion 
of a company’s business in California.

A fairness hearing is conducted before 
a hearing officer of the California 
Department of Corporations. The 
hearing officer reviews some of the 
disclosure documents, but there are few 
rules governing their content, and the 
documents—a notice to stockholders  
of the hearing, followed by an information 
statement—are much less extensive than  
a proxy statement or registration statement 
governed by SEC rules. At the conclusion of 
the hearing, and assuming that the hearing 
officer determines that the proposed 
transaction terms are fair, a permit is 
issued that “qualifies” the acquirer’s 
securities for issuance in the transaction.

Fairness hearings are open to the  
public. It is possible, but unusual, for  
a competitor or another bidder to appear 
at the hearing and contest the fairness  
of the transaction—for example,  
by making a higher bid on the spot.

Non-Competition Agreements

Courts are sometimes reluctant to 
enforce non-competition agreements 

on the grounds that they are contrary to 
public policy. The enforcement of non-
competition agreements in California 
is particularly problematic, because a 
California statute provides that non-
competition agreements are unenforceable 
except in very limited circumstances, 
such as in connection with the sale of 
a business, and recent California court 
decisions have invalidated agreements 
prohibiting former employees from 
soliciting customers of a former employer.

In addition, California courts generally 
will not enforce a non-competition 
agreement governed by the laws of 
another state unless the non-competition 
agreement would be enforceable under 
California law. Since there is a reasonable 
possibility that a former employee against 
whom an out-of-state company seeks to 
enforce a non-competition agreement 
may be a resident of California at the time 
enforcement is sought, this limitation 
can prevent a company from enforcing 
in California an otherwise valid non-
competition agreement entered into when 
the employee resided in another state.

Stock Options

If any California residents are to receive 
options or other equity incentives, then 
the stock option or other equity incentive 
plan must comply with California law. 
Prior California requirements prescribing 
minimum vesting rates and mandating 
the delivery of annual financial statements 
to all participants were eliminated in 
2007, but California still imposes several 
requirements that can limit a company’s 
flexibility. For example, an option must  
be exercisable (to the extent vested) for  
at least six months following termination 
of employment due to death or permanent 
and total disability and, unless the  
optionee is terminated for cause, for  
at least 30 days following termination 
of employment for any other reason.

If a company does not wish to extend  
these rights to all plan participants,  
it can use a separate form of agreement 
containing the required provisions for 
California participants. California option 
and equity incentive plan requirements 
do not apply to a public company to 
the extent that it registers option shares 
with the SEC on a Form S-8. <
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 We reviewed all merger transactions between 2004 and 2010 involving venture-backed targets (as reported in Dow Jones   
 VentureOne) in which the merger documentation was publicly available and the deal value was $25 million or more.  
Based on this review, we have compiled the following deal data: 

Trends in VC-Backed Company M&A Deal Terms

Characteristics of Deals Reviewed 2004 2005 2006 2007 2008 2009 2010

The number of deals we reviewed and 
the type of consideration paid in each

Sample Size

Cash

Stock

Cash and Stock

54

43%

41%

17%

39

69%

10%

21%

53

68%

8%

24%

33

48%

0%

52%

25

76%

4%

20%

15

60%

0%

40%

17

71%

6%

23%

Deals with Earnout 2004 2005 2006 2007 2008 2009 2010

Deals that provided contingent 
consideration based upon  
post-closing performance  
of the target (other than 
balance sheet adjustments)

With Earnout

Without Earnout

24%

76%

15%

85%

17%

83%

39%

61%

12%

88%

27%

73%

29%

71%

Deals with Indemnification 2004 2005 2006 2007 2008 2009 2010

Deals where the target’s  
shareholders or the buyer 
indemnified the other post-closing 
for breaches of representations, 
warranties and covenants

With Indemnification

By Target’s Shareholders 

By Buyer1

89% 

37%

100% 

46%

94% 

38%

100% 

48%

96% 

48%

100% 

36%

100% 

17%

Survival of Representations and Warranties 2004 2005 2006 2007 2008 2009 2010

Length of time that representations 
and warranties survived the closing 
for indemnification purposes2

Shortest

Longest

Most Frequent

6 Months

36 Months

12 Months

9 Months

24 Months

12 Months

12 Months

36 Months

12 Months

6 Months3

36 Months

12 and 18 
Months 

(tie)

12 Months

24 Months

12 Months

6 Months

18 Months

18 Months

9 Months

21 Months

18 Months

Caps on Indemnification Obligations 2004 2005 2006 2007 2008 2009 2010

Upper limits on indemnification 
obligations where representations 
and warranties survived the closing 
for indemnification purposes

With Cap

Limited to Escrow 

Limited to Purchase Price 

Exceptions to Limits4

Without Cap

85%

72% 

7% 

74%

15%

100%

79% 

5% 

73%

0%

100%

84% 

2% 

84%

0%

97%

78% 

9% 

97%

3%

95%

81% 

14% 

62%

5%

100%

71% 

0% 

71%

0%

100% 

71% 

6% 

94%

0%

1 The buyer provided indemnification in 48% of the 2004 transactions, 25% of the 2005 transactions, 41% of the 2006 transactions, 53% of the 2007 transactions, 50% of the 2008 transactions, 40% of the 2009 transactions, 
and 80% of the 2010 transactions where buyer stock was used as consideration. In 65% of the 2004 transactions, 17% of the 2005 transactions, 35% of the 2006 transactions, 56% of the 2007 transactions, 25% of the 2008 
transactions, 40% of the 2009 transactions, and 33% of the 2010 transactions where the buyer provided indemnification, buyer stock was used as consideration.

2 Measured for representations and warranties generally; specified representations and warranties may survive longer.
3 In two cases representations and warranties did not survive, but in one such case there was indemnity for specified litigation, tax matters and appraisal claims.
4 Generally, exceptions were for fraud, willful misrepresentation and certain “fundamental” representations commonly including capitalization, authority and validity.
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5 Generally, exceptions were for fraud, willful misrepresentation and certain “fundamental” representations commonly including capitalization, authority and validity.
6 Another 13% of these transactions used a “hybrid” approach with both a deductible and a threshold.
7 Another 4% of these transactions used a “hybrid” approach with both a deductible and a threshold and another 4% had no deductible or threshold.
8 In 50% of these transactions in 2004, in 80% of these transactions in 2005, in 83% of these transactions in 2006, in 86% of these transactions in 2007, in 60% of these transactions in 2008, in 100% of these transactions in 2009,  

and in 67% of these transactions in 2010, buyer stock was used as consideration.
9 Generally, exceptions were for general economic and industry conditions.

Escrows 2004 2005 2006 2007 2008 2009 2010

Deals having escrows securing 
indemnification obligations  
of the target’s shareholders

With Escrow

% of Deal Value
Lowest 
Highest 
Most Frequent

Length of Time
Shortest 
Longest 
Most Frequent 
 

Exclusive Remedy

Exceptions to Escrow Limit 
Where Escrow Was Exclusive 
Remedy5 

83%

4% 
23% 

10%–20%

 
6 Months 

36 Months 
12 Months 

 

64%

72% 

97%

2% 
20% 
10%

 
6 Months 
24 Months 
12 Months 

 

84%

66% 

96%

3% 
20% 
10%

 
12 Months 
36 Months 
12 Months 

 

90%

86% 

94%

3% 
43% 
10%

 
6 Months 

60 Months 
12 and 18 

Months (tie)

73%

100% 

96%

3% 
15% 
10%

 
12 Months 
36 Months 
12 Months 

 

83%

85% 

93%

10% 
15% 
10%

 
12 Months 
18 Months 
12 and 18 

Months (tie) 

46%

83% 

100%

 
2%

25%
10%

9 Months 
36 Months
18 Months

53%

80%

Baskets for Indemnification 2004 2005 2006 2007 2008 2009 2010

Deals with indemnification where  
a specified “first dollar” amount did 
not count towards indemnification, 
expressed either as a “deductible” 
(where such amount can never 
be recovered) or as a “threshold” 
(where such dollar amount cannot 
be recovered below the threshold 
but once the threshold is met all 
such amounts may be recovered)

Deductible

Threshold

39%

51%

38%

62%

48%

52%

48%6

39%6

43%7

48%7

43%

57%

56%

44%

MAE Closing Condition 2004 2005 2006 2007 2008 2009 2010

Deals where the buyer or the target  
had as a condition to its obligation  
to close the absence of a “material 
adverse effect” with respect to the 
other party or its business, either 
in condition explicitly or through 
representation brought down to closing

Condition in Favor of Buyer

Condition in Favor of Target8

81%

30%

82%

13%

98%

23%

97%

44%

88%

21%

100%

20%

100%

19%

Exceptions to MAE 2004 2005 2006 2007 2008 2009 2010

Deals where the definition of 
“material adverse effect” for the 
target contained specified exceptions

With Exception9 78% 79% 85% 91% 92% 93% 94%
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Want to know more  
about the IPO and  
venture capital markets?

Our 2011 IPO Report offers a detailed analysis of,  
and outlook for, the IPO market. The report features 
regional breakdowns, a review of the special issues 
faced by companies that go public using 
unconventional structures, and a discussion of 
post-IPO financing techniques. We also discuss  
the typical attributes of successful IPO candidates,  
and present useful IPO market metrics that are 
ordinarily unavailable elsewhere.

See our 2011 Venture Capital Report for an in-depth 
analysis of, and outlook for, the US and European 
venture capital markets. The report features industry 
and regional breakdowns, an analysis of trends in 
venture capital financing, an overview of VC-backed 
company M&A deal terms, and a review of tax-saving 
opportunities from investments in qualified small 
business stock.

To request a copy of any of the reports described 
above, or to obtain additional copies of the 2011 M&A 
Report, please contact the WilmerHale Marketing 
Department at marketing@wilmerhale.com or call  
+1 617 526 5600. An electronic copy of this report can 
be found at www.wilmerhale.com/2011MAreport. 

Data Sources

M&A data is sourced from MergerStat. Data for sales of 
VC-backed companies is sourced from Dow Jones VentureOne. 
For law firm rankings, sales of VC-backed companies are 
included under the current name of each law firm.

© 2011 Wilmer Cutler Pickering Hale and Dorr llp
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