
 

 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Registration Requirements for Swap Dealers and Major 
Swap Participants 

 
 
 
 

Paul Architzel 
Gail Bernstein 

Elena Schwieger 
 

WilmerHale 
 
 
 
 

Title VII of Dodd-Frank: The New Derivatives Regime 
January 21, 2011 – Columbia Law School –New York 

 
 
 
 
 
 
 
 
 
 
 



 
 
 

- 2 - 
 

I. Overview. 

 The Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010  (“Dodd-
Frank Act” or “Act”)1 adds new Section 4s to the Commodity Exchange Act (“CEA”) and new 
Section 15F to the Securities Exchange Act (“Exchange Act”), which cover registration and 
regulation of swap dealers, security-based swap dealers, major swap participants (“MSPs”), and 
major security-based swap participants (“MSSPs”).2  The Dodd-Frank Act further directs the 
regulators to issue rules addressing the definitions of each of the regulated entities and the 
applicable registration requirements.   

 The Securities and Exchange Commission (“SEC”) and the Commodity Futures Trading 
Commission (“CFTC”) (jointly, the “Commissions”), in consultation with the Board of 
Governors of the Federal Reserve System (“Federal Reserve”), have proposed rules defining the 
terms “swap dealer” and “major swap participant,” among others.3  Both swap dealers and MSPs 
are broadly defined to include virtually any significant derivatives market actor.   

 Every swap dealer and MSP must register as such with the appropriate regulator under 
rules required to be promulgated within one year of enactment of the Act.  Dual registration is 
required for swap dealers or major swap participants engaging in both swap and security-based 
swap transactions.  The CFTC has proposed rules requiring registration for swap dealers and 
major swap participants and setting out the registration process.4  In addition, the proposed 
registration rules would require these swap entities to become members of the National Futures 
Association (“NFA”) and to confirm that persons associated with them are not subject to a 
statutory disqualification under the CEA.5   

 The following discussion addresses the main issues relating to: (1) definitions of the 
terms “swap dealer” and “major swap participant”; (2) registration requirement and process; (3) 
registration timeline; and (4) issues of extraterritorial application. 
 
II. Who will have to register?  

A. Overview.   

                                                 
1  Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (“Dodd-Frank Act”), Pub. L. No. 
111-203, 124 Stat. 1376 (2010) (“Dodd-Frank Act”). 
2  As used in this outline, the terms “swap dealer” and “MSP” include the terms “security-based swap dealer” 
and “MSSP,” respectively, unless otherwise indicated.  Where only CFTC rules are discussed, the terms do not 
include security-based swap dealers or MSSPs. 
3  Further Definition of “Swap Dealer,” “Security-Based Swap Dealer,” “Major Swap Participant,” “Major 
Security-Based Swap Participant” and “Eligible Contract Participant,”  75 Fed. Reg. 80,174 (Dec. 21, 2010) 
(“Further Definition Release”). 
4  “Registration of Swap Dealers and Major Swap Participants,” 75 Fed. Reg. 71,379 (Oct. 23, 2010). 
5  Id. 
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 Swap dealers, security-based swap dealers, MSPs, and MSSPs will be required to register 
with either or both the SEC and CFTC and will be subject to a comprehensive new framework of 
regulation, including, among other things, margin, capital, business conduct, recordkeeping, and 
reporting requirements.6  

B. Definition of “Swap Dealer.”   

 A swap dealer is defined as any person who: (1) holds itself out as a swap dealer; (2) 
makes a market in swaps; (3) regularly enters into swaps as an ordinary course of business for its 
own account; or (4) engages in activity that causes it to be commonly known in the trade as a 
dealer or market maker.7  The definition specifically excludes a person trading swaps for its own 
account, either individually or as a fiduciary, but not as a part of a regular business.  It also 
provides an exemption for entities that engage in de minimis swap dealing in connection with 
transactions with or on behalf of their customers, as well as for insured depository institutions 
that offer or enter into a swap (but not a security-based swap) with a customer in connection with 
a loan to that customer.  

1. Application to Affiliates.   

 Under the Proposed Rules, affiliates would be considered separate persons for purposes 
of this definition.8 Thus, an affiliated group under common control could have more than one 
swap dealer.  However, a discrete business unit, such as a trading desk, would not be a person 
separate from the legal entity to which it belongs.  Assuming affiliate transactions are not used to 
evade the dealer definitions, in general swaps between persons under common control which are 
entering swaps merely as an allocation of risk within a corporate group would not be considered 
dealing activity.  

2. Scope of Swap Dealer Designation.   

 Under the Dodd-Frank Act, the Commissions may (but are not required to) designate a 
person as a swap dealer in one or more types, classes, or categories of swap or swap activities 
without designating the person as such for all types, classes, categories, or activities.  The 
Proposed Rules would generally not provide for limited designations but would require that a 
person that satisfies the definition of swap dealer be a dealer for all its swap activities unless it 
receives individual relief from the relevant Commission.  For example, a non-financial entity, 
such as a physical commodity firm, that conducts swap dealing activity through a division of the 
                                                 
6  The CFTC has issued separate rule proposals that address various requirements for swap dealers and MSPs. 
See, e.g., “Business Conduct Standards for Swap Dealers and Major Swap Participants With Counterparties,” 75 
Fed. Reg. 80,638 (Dec. 22, 2010); “Regulations Establishing and Governing the Duties of Swap Dealers and Major 
Swap Participants,” 75 Fed. Reg. 71,397 (Nov. 23, 2010); “Implementation of Conflicts of Interest Policies and 
Procedures by Swap Dealers and Major Swap Participants,” 75 Fed. Reg. 71,391 (Nov. 23, 2010).  The SEC has not 
yet issued similar rule proposals for security-based swap dealers and MSSPs. 
7  See Further Definition Release, 75 Fed. Reg. 80,174, 80,175-84 (Dec. 21, 2010). 
8  Id. at 80,183. 
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entity could be required to register as a swap dealer but request relief so that it would be so 
designated only with respect to the dealing activities of the division. 

3. Characteristics of Swap Dealers.   

 The Proposing Release emphasizes that the Commissions intend to interpret the term 
“swap dealer” functionally and flexibly, to reflect how a person holds itself out to the market as 
well as the person’s conduct and how that conduct is perceived by the market.  To be a swap 
dealer, the person need not be “predominantly” engaged in swap dealing.  Its dealing activity 
need only be greater than the de minimis exception thresholds.  The Proposing Release notes that 
dealers typically tend: 

a) To accommodate demand from other parties; 

b) To be generally available to enter into swaps to facilitate other 
parties’ interest in entering into those instruments;  

c) Not to request that other parties propose the terms of swaps, but 
rather to enter into those instruments on their own standard terms 
or on terms they arrange in response to other parties’ interest; and  

d) To be able to arrange customized terms upon request, or to create 
new types of swaps at the dealer’s own initiative.  

4. Factors Suggesting Swap Dealer Status.   

 Factors that suggest that a person holds itself out or is commonly known as a dealer 
include, without limitation, that the person: 

a) Contacts potential counterparties to solicit interest in swaps;  

b) Develops new types of swaps and informs potential counterparties 
of their availability;  

c) Communicates and/or markets its willingness to enter into swaps 
with potential counterparties;  

d) Is a member of a swap association in a category reserved for 
dealers; or  

e) Generally expresses a willingness to offer or provide a range of 
financial products that would include swaps.  

 Acknowledging that relevant principles may differ in the swap and securities-based swap 
markets, the Proposing Release proposes that the core tests applicable to identifying dealers 
would also differ such that the focus would be on “those persons whose function is to serve as 
the point of connection” in the relevant markets.  With respect to security-based swaps, the SEC 
also intends to consider the same factors that are relevant to determining whether a person is a 
“dealer” under the Exchange Act, including drawing a distinction between dealers – which, 
among other things, generally have regular clients, hold themselves out as buying or selling 
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securities at a regular place of business, have a regular turnover of inventory, and provide 
liquidity services in transactions with investors or other market professionals–and traders.  The 
Proposing Release notes, however, that the concepts of inventory and regular place of business 
are not clearly applicable to the security-based swap market and that this distinction needs to be 
taken into account when determining whether a person is a security-based swap dealer.  
 
 In addition, to the extent that security-based swaps are used by end-users to hedge 
business risk, the Proposing Release suggests that these end-users would be more likely to be 
viewed as traders than dealers.  The Commissions expressly request comment on the application 
of the dealer-trader distinction in the context of security-based swap dealing.  

5. De Minimis Exemption.   

 The de minimis exemption would apply “only when an entity’s dealing activity is so 
minimal that applying dealer regulations to the entity would not be warranted.”  The Proposed 
Rules would establish a number of factors for determining whether dealing activity is de 
minimis.  Each factor would apply to the preceding 12-month period and would not distinguish 
between types of swap.  Under this approach, dealing activity would be limited to: (1) an 
aggregate effective gross notional amount of no more than $100 million; (2) an aggregate 
effective notional amount of swaps with a “special entity” counterparty of no more than $25 
million; (3) no more than 15 non-swap dealer counterparties (counterparties in a single group or 
under common control would be a single counterparty); and (4) no more than a total of 20 swaps.  
All four factors would have to be met to qualify for the exemption.  Stating that they are 
particularly interested in input on this exemption, the Commissions request comment on a 
number of related questions, including whether the exemption should be conditioned on the 
presence of an existing customer relationship.  

6. Persons Acting as Brokers in Security-Based Swaps Transactions.   

 The Dodd-Frank Act excludes from the definition of “dealer” under the Exchange Act a 
person who engages in a security-based swap transaction with an eligible contract participant 
(“ECP”).  However, it does not include a parallel amendment for a person acting as a broker in a 
similar transaction.  The Proposing Release reflects the SEC’s view that persons who act as 
brokers in connection with security-based swaps, which are now securities, “must, absent an 
exemption, register with the SEC as a broker pursuant to Exchange Act section 15(a), and 
comply with the Exchange Act’s requirements applicable to brokers.”  

C. Definition of “Major Swap Participant.”   

 Under the Dodd-Frank Act, an MSP is any non-swap dealer: (1) that maintains a 
substantial position in swaps in any of the “major” categories determined by the relevant 
Commission, except positions held for hedging or mitigating commercial risk, or held by an 
ERISA employee benefit plan; (2) whose outstanding swaps create substantial counterparty 
exposure that could have serious adverse effects on the financial stability of the U.S. banking 
system or financial markets; and/or (3) that is a financial entity that is highly leveraged relative 
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to the amount of capital it holds, is not subject to a federal banking agency’s capital 
requirements, and maintains a substantial position in outstanding swaps in a major category.9   
While the dealer definition focuses on a market participant’s activities, the MSP definition looks 
to the impact and risks associated with an entity’s swap positions.10 Both swap dealers and 
MSPs, however, are subject in large part to identical statutory requirements.  As with the 
definition of swap dealer, the Proposed Rules would not require registration for different 
categories of swap.  Instead, if a person were deemed to be an MSP in general, then it would be 
an MSP for all categories of swap and all swap-related activities unless it obtained individual 
relief from the relevant Commission. 

1. “Major” Categories of Swaps or Security-Based Swaps.   

 The Proposed Rules would designate major categories of swaps and security-based swaps 
in a way that would reflect that the instruments used by MSPs and MSSPs involve different types 
of risks and are often used for different purposes.  Accordingly, “[i]nterpretation of the 
definitions must appropriately account for those differences.” The major categories designations 
would apply only for purposes of the MSP/MSSP definitions.    

 The Proposed Rules would designate four categories of swap, which together are 
intended to cover all swaps, with each swap falling into the category it most closely fits.  The 
categories would be: (1) rate swaps; (2) credit swaps; (3) equity swaps; and (4) other commodity 
swaps, which would include all swaps not included in the first three categories.  If a swap is 
based on more than one underlying item of different types, it would fall into the category that 
describes the underlying item likely to have the most significant effect on the economic return of 
the swap.  

 The Proposed Rules would designate two major categories of security-based swap.  The 
first would include any security-based swap based, in whole or in part, on one or more debt 
(including loan) instruments or on a credit event relating to one or more issuers or securities, 
including a credit default swap, total return swap on debt, debt swap, debt index swap, or credit 
spread.  The second category would include all other security-based swaps, e.g., equity swaps.  

2. Substantial Position.  

 The Act requires the Commissions to define “substantial position” at a prudent threshold 
for monitoring systemic risk, taking into consideration an entity’s relative position in uncleared 
versus cleared swaps and, possibly, the value and quality of collateral held against counterparty 
exposures.  To allow market participants and regulators to evaluate whether a position meets the 
threshold and achieve predictable application and enforcement of applicable regulatory 
                                                 
9  See  Further Definition Release,  75 Fed. Reg. 80,174, 80,185-203 (Dec. 21, 2010). 
10  With respect to swaps (but not security-based swaps), the definition specifically excludes captive financing 
arms, i.e., entities whose primary business is providing financing and that use swaps to hedge underlying 
commercial risks related to interest rate and foreign currency exposures, at least 90 percent of which arise from 
financing the purchase or lease of products, at least 90 percent of which are manufactured by an affiliate. 
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requirements, the Proposed Rules would use objective numerical criteria to set the substantial 
position thresholds and would look at both current uncollateralized and potential future 
exposure.  The Proposing Release asserts that both tests are needed to address gaps left by either 
if used alone and thus a position that satisfied either of the tests would be deemed “substantial.” 

a) Current Uncollateralized Exposure Test.   

 The proposed current uncollateralized exposure test would set the threshold by marking-
to-market (using accepted industry standards) the exposure arising from each of the person’s 
unhedged positions with negative value in each of the applicable major categories.  Thus, the test 
would measure the aggregate portion of the exposure within a particular major category that is 
not offset by the posting of collateral.  According to the Proposing Release, this test would 
account for the lower risk involved in central clearing because cleared positions would be largely 
fully-collateralized and would thus be effectively eliminated from the analysis.  This test would 
also allow persons to calculate exposure on a net basis by applying the terms of netting 
agreements.  The current uncollateralized exposure threshold would be set at a daily average of 
$1 billion in each major category of swap and security-based swap except for the rate swap 
category, which would be set at $3 billion.  

b) Proposed Current Exposure Plus Potential Future Exposure Test.   

 This second test, which builds on but modifies bank capital standards to account for risk 
to counterparties rather than risk to an entity itself, is intended to take into account estimates of 
how the value of a swap position could move against the entity over time.  It would reflect the 
potential exposure in the applicable major category by looking at the total notional principal 
amount of positions in a particular category, adjusted up or down by certain risk factors, such as 
the type of swap and the duration of the position.  Calculations for leveraged positions would be 
based on their effective notional amount.  The calculations for cleared swaps, or swaps subject to 
daily mark-to-market margining, would be adjusted down to 20 percent of the potential future 
exposure.  Such positions would not be fully excluded because, according to the Commissions, 
clearing does not completely eliminate risk.  The substantial position threshold for this second 
test would be $2 billion ($6 billion for the rate swap category) in combined current 
uncollateralized exposure plus “aggregate potential outward exposure” in a particular category.  
The Proposing Release notes that only a relatively few entities should have to perform potential 
future exposure calculations for security-based swaps.  

3. Hedging or Mitigating Commercial Risk.   

 The first prong of the MSP definition excludes positions held for “hedging or mitigating 
commercial risk.” This language is virtually identical to the language in the end-user exception 
from mandatory clearing and the Commissions intend to interpret the language the same way for 
both concepts.  While a financial entity may not qualify for the end-user exception, however, the 
Proposing Release makes clear that positions held to hedge or mitigate commercial risk would be 
excluded from the first prong of the MSP definition regardless of the nature of the entity.  Thus, 
financial entities of all kinds would be permitted to exclude positions held for hedging for 
purposes of calculating whether they hold a substantial position.  
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 The Proposed Rules would define hedging broadly to cover hedging or mitigating “any of 
a person’s business risk,” including “economic hedges,” regardless of the swap’s status under 
accounting guidelines or the CEA bona fide hedging exemption.  Whether a position is held for 
“hedging” would be determined by the facts and circumstances at the time the swap is entered 
into, taking into account the entity’s overall hedging and risk mitigation strategies.  

 Positions held intentionally for short-term resale or “primarily taking an outright view of 
the direction of the market” would be considered entered into for purposes of speculation or 
trading and not hedging.  Moreover, swap positions that hedge other positions that themselves 
are held for speculation or trading would not be viewed as hedging positions.  

 Security-based swap positions would be subject to additional risk management 
requirements before they could be excluded, including identification and documentation of the 
risks being reduced; documented methodology to assess the effectiveness of the hedge; and 
regular assessment of the effectiveness of the hedge.  

 Whether an activity is “commercial” would not be determined by an entity’s 
organizational status, but rather by whether the underlying activity to which the swap relates is 
“commercial in nature.” The Proposed Rules would require that the swap be “economically 
appropriate to the reduction of risks in the conduct and management of a commercial enterprise.”  

4. Substantial Counterparty Exposure.   

 The second prong of the MSP definition covers entities whose swap positions create 
substantial counterparty exposure that could have systemic effects.  This prong does not include 
a hedging exemption, nor does it focus on different categories of swap.  The Proposed Rules 
would apply the same analysis as in the “substantial position” determination but at a threshold 
that focuses on the entirety of an entity’s swap positions, whether or not they are hedged, and 
that takes the view that security-based swaps involve greater potential systemic risk than swaps.  
Thus, an entity would be an MSP under the second prong if its current uncollateralized exposure 
were $5 billion for swaps and $2 billion for security-based swaps, or its combined current 
uncollateralized and potential future exposure were $8 billion for swaps and $4 billion for 
security-based swaps, across all its swap or security-based swap positions.  

5. Financial Entity and Highly Leveraged.   

 The third prong of the MSP definition covers any “financial entity” (other than banking 
entities with capital requirements) that is “highly leveraged.” It does not define “financial 
entity.” However, “financial entity” is defined for purposes of the end-user exception from 
clearing.  The Proposed Rules would use essentially the same definition, making only technical 
changes to avoid circularity.  A financial entity would be “highly leveraged” if the ratio of its 
total liabilities to equity were in excess of either 8 to 1 or 15 to 1, measured at the end of the 
fiscal quarter.  Liabilities would be determined in accordance with U.S. generally accepted 
accounting principles.  The Proposing Release seeks comment on which ratio is more 
appropriate.  



 
 
 

- 9 - 
 

6. Reevaluation for Entities Close to the Threshold.   

 The Proposed Rules would provide for a reevaluation of MSP status for entities that 
barely meet one or more of the MSP prongs (i.e., by no more than 20 percent over any applicable 
threshold) for only one quarter.  Such an entity would only be required to register if it met any of 
the applicable thresholds in the next quarter.  

III. What does the registration process require? 

 The proposed registration procedure for swap dealers and MSPs includes two 
components: (1) expansion of the existing CFTC registration process for all registered futures 
commission merchants (“FCMs”), introducing brokers (“IBs”), retail foreign exchange dealers 
(“RFEDs”), commodity pool operators (“CPOs”) and registered commodity trading advisors 
(“CTAs”); and (2) new registration requirements applicable solely to swap dealer and MSPs.11 
 

A. Expansion of Existing Registration Process.  

 The existing CFTC registration process is set out in Part 3 of the CFTC regulations.   It 
requires electronic application via NFA’s online registration system, which allows the NFA to 
conduct a fitness review of the applicant, including background checks of principals and 
associated persons, and proficiency testing of associated persons.  Similarly, swap dealers and 
MSPs would file Form 7–R, as well as accompanying Forms 8–R for the entity’s principals to 
verify that the principal is not subject to a statutory disqualification.  As with current registrants, 
the NFA would conduct a background check, and would provide to the swap dealer or MSP, and 
to the CFTC, any information that would indicate the principal is unfit or subject to a statutory 
disqualification.   
  
 In addition, the following registration requirements would be expanded to cover swap 
dealers and MSPs: 
 

1. Regulation 3.2.  This rule generally provides for performance by NFA of 
registration, temporary licensing and denial, revocation or suspension of 
registration. 

2. Regulation 3.10.  This rule sets forth the basic registration scheme for 
various firms, such as FCMs and IBs. 

3. Regulation 3.21.  This rule generally provides for submission of a copy of 
a fingerprint card previously submitted to the Federal Bureau of 
Investigation (“FBI”), instead of a new fingerprint card, and it provides for 
exemption from the fingerprint requirement for outside directors of a firm 

                                                 
11  See supra note 4. 
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who are not directly involved in the firm’s activities subject to 
Commission regulation. 

4. Regulation 3.31.  This rule generally sets forth the requirements and 
responsibility for correcting and updating the information submitted by 
applicants for registration on Form 7–R and Form 8–R. 

5. Regulation 3.33.  This rule provides the forms, procedures and 
requirements for withdrawal from registration, and when such withdrawal 
becomes effective. 

B. New Registration Requirements for Swap Dealers and MSPs. 

 The CFTC New Part 23 sets out the new registration requirements for swap dealers and 
MSPs.  Proposed Regulation 23.21(a) states that anyone coming within the statutory definition of 
the term “swap dealer” in Section 1a(49) of the CEA and the CFTC’s regulations is subject to the 
registration provisions under the CEA, and to the existing registration requirements set out 
above.  Proposed Regulation 23.21(b) imposes the same requirement on MSPs, stating that 
anyone coming within the statutory definition of the term “major swap participant” in Section 
1a(33) of the CEA and the Commission’s regulations is subject to the registration provisions 
under the CEA, and to Part 3 of the Commission’s regulations.  Proposed Regulation 23.21(c) 
addresses Push-Out Affiliates, and requires that any Push- Out Affiliate that comes within the 
statutory definition of an swap dealer or an MSP be registered.  Further, Proposed Regulation 23 
sets out the following additional requirements which require additional interpretation: 
 

1. Associated Persons.   

 Proposed Regulation 23.22 incorporates the statutory prohibition in new Section 4s(b)(6) 
against swaps entities permitting persons subject to a statutory disqualification to be associated 
with them.  Notably, the CFTC is not using the existing definition of “associated person” in 
CFTC Rule 1.3(aa), which provides that “[T]his term [i.e., associated person] means any natural 
person who is associated with,” e.g., an FCM, IB, CPO or CTA in any capacity that involves 
solicitation or the supervision of any person or persons so engaged (emphasis added).”  This term 
has typically referred to a salesperson of a registrant and it was not traditionally applicable to a 
corporation, partnership or other legal entity because of the use of the term “natural person” in 
the current “associated person” definition.  However, the Dodd-Frank Act does not restrict 
associated persons of swaps entities to natural persons, so the current definition may be too 
narrow.  That said, the CFTC has not proposed a new definition of “associated person” at this 
time. 
 

2. NFA Membership. 

 Proposed Regulation 170.16 extends the current requirement under CFTC Regulation 
170.15 to swap dealers and MSPs.  CFTC Regulation 170.15 requires that, with the exception of 
certain “notice registered” FCMs, each person registered as an FCM “must become and remain a 
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member of” at least one registered futures association that provides for FCM membership (unless 
no such registered futures association exists).  The Commission is proposing that, like FCMs, 
swap dealers and MSPs be required to become and remain members of a registered futures 
association, the NFA. 
 
IV. When are the proposed registration deadlines? 

 The Dodd-Frank Act and CFTC’s proposed rules create several challenges for developing 
a timeline for the swap dealer and MSP registration process.  The Act requires the CFTC to 
promulgate final rules providing for the registration of swap dealers and MSPs not later than July 
21, 2011.12  However, the proposed rules defining terms, including “swap dealer,” “major swap 
participant,” and others, may become effective after July 21, 2011.13  As a result, the CFTC’s 
deadline to adopt rules providing for registration of swaps entities comes before the rulemaking 
deadline for the swap entity definition rules and the other Section 4s requirements applicable to 
swap dealers and MSPs. 
  
 To address this issue, the CFTC has proposed a provisional registration procedure for the 
transitional period between the deadline for registration rules (July 21, 2011) and the effective 
dates of the entity definitions rules and other requirements.14  The provisional registration 
procedure would be available starting on April 15, 2011.  This process would be entirely 
voluntary and would be available to those entities that may be considered a swap dealer or MSP 
and would like to register as soon as possible.  Entities also retain the option of waiting until the 
effective date of the entity definitions to register.  

 Swaps entities that are provisionally registered would be permitted to come into 
compliance with the new Section 4s requirements within the compliance deadlines set forth in 
the respective final implementing rulemakings.  On the other hand, swaps entities applying for 
registration after July 21, 2011 would be subject to the same provisional registration process but 
would have to demonstrate compliance with any applicable regulation for which a compliance 
deadline had passed by the time of the initial filing.  Once all of the Section 4s requirements are 
adopted and effective, provisional registrants would become fully registered swap dealers and 
MSPs, as long as they demonstrate compliance with all applicable regulations.  If any provisional 
registrants fail to demonstrate compliance, they would cease to be registered, would be required 
to withdraw their registration application and would be prohibited from engaging in any 
subsequent new activity within the relevant swap dealer or MSP definition.  After all of the 
rulemakings implementing the Section 4s requirements became effective, the provisions 
registration process would no longer be available. 
 
V. Where are the registration requirements effective? 

                                                 
12  See supra note 4. 
13  See Further Definition Release, 75 Fed. Reg. 80,174 (Dec. 21, 2010). 
14  Id. at 71,381. 
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 The over-the-counter derivatives business is global with many swap counterparties 
located outside of the United States.  In fact, large financial services companies transact business 
with a variety of U.S.-based and foreign affiliates.  New Section 2(i) of the CEA, which was 
added by Section 722(d) of the Dodd-Frank Act, states that provisions of the CEA that were 
enacted by Title VII of the Dodd-Frank Act (which include the definition of swap dealer, and the 
registration requirement) shall not apply to activities outside the United States unless those 
activities “have a direct and significant connection with activities in, or effect on, commerce of 
the United States,” or violate applicable CFTC rules or regulations.15   
 
 The CFTC recognized the importance of this issue when it addressed the foreign 
application of its proposed registration requirements. The CFTC states that a person whose swap 
dealing activity has no connection or effect of any kind, direct or indirect, whether through 
affiliates or otherwise, to U.S. commerce would not be required to register as a swap dealer.  
Further, the CFTC clarifies that minor connections to the U.S., such as use of a U.S.- registered 
swap execution facility, DCO, or DCM or swap reporting to a U.S.-registered swap data 
repository would not require registration.  On the other hand, engaging in swap dealing activities 
and regularly entering into swaps with U.S. persons would likely require registration.   
 
 However, this formulation does not directly address the common situation of complex 
financial services companies with both U.S. and non-U.S. affiliates.  Often such firms may 
include a U.S. sales entity or executing broker which faces U.S. customers, but other parts of the 
transaction may be carried out through the firm’s non-U.S. entities. Given the breadth and 
variety of such arrangements, further guidance on the extraterritorial reach of the registration 
requirements is necessary.  In this regard, the CFTC is seeking comment on defining the scope of 
“direct and significant connection with activities in, or effect on, commerce of the United 
States.”  In its proposed registration rules, the CFTC seeks comment on what level of swap 
dealing activity outside the U.S. would be covered by this standard and, therefore, require a 
person outside the U.S. to register as a swap dealer.   In particular, the CFTC is interested in 
comments on potential registration requirements for persons outside the U.S. who engage in 
swap dealing activity with non-U.S. affiliates of U.S. persons (such as the non-U.S. subsidiary of 
a corporate parent headquartered in the U.S.). 
 
 The analysis of the extraterritorial application of the MSP registration requirement is 
somewhat different.  The definition of MSP specifically focuses on the degree of risk that an 
entity’s swaps pose to U.S. counterparties and the U.S. market.  Thus, the analysis about U.S. 
registration requirements would turn upon, among other things, swap positions with U.S. 
counterparties (including the use of a U.S. clearing agency or swap execution facility) or that 
involve U.S. mails or any means or instrumentality of interstate commerce.  These issues will 
certainly require additional guidance from the CFTC. 
 

                                                 
15  Id. at 71,382. 
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VI. Conclusion. 

 Registration is the lynchpin of a regulatory framework.  The Commissions have proposed 
definitions of the major new registration categories of swap dealer, securities-based swap dealer, 
MSP and MSSP and the CFTC has proposed the registration procedures that will apply for swap 
dealers and MSPs.  Comments on the definitions are due by February 22, 2011, and on the CFTC 
registration procedures by January 24, 2011.  The CFTC will begin accepting applications for 
registration on April 15, 2011.  However, the full effect, scope, and contours of the regulatory 
framework will not be fully understood until all of the registration-related rules are finalized, 
including all of the Section 4s requirements for registrants.  


