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protection statute but also prohibits abuses of authority by
utilities to eliminate competition, certain tying conduct,
administrative restrictions on competition from enterprises in
other jurisdictions, setting prices below cost to exclude com-
petition, and certain other anticompetitive conduct.

The Consumer Rights and Interests Protection Law
(1993),8 also administered by the SAIC, provides that con-
sumers have the right to choose among venders with respect
to purchases and the right to reject compulsory transactions.

The Price Law (1997),9 administered by the National
Development and Reform Commission (NDRC) and its
predecessors, is intended to promote fair, open, and lawful
market competition by standardizing and safeguarding nor-
mal price order and prohibiting price collusion, false or mis-
leading pricing methods, price discrimination and other
unlawful pricing conduct. It also reserves the government’s
right to control prices (by fixing prices or setting price guide-
lines) under specified circumstances: commodities with a
material impact on economic development or people’s liveli-
hood, commodities in extremely short supply, commodities
subject to a natural monopoly, and prices for major public
utilities or welfare services.

The process of drafting the AML began in 1994.10 During
the long, drawn-out process of finalizing the AML, China in
2003,11 and again in 2006,12 promulgated merger control
regulations, both of which applied only to acquisitions by for-
eign investors, not to acquisitions by domestic parties. Their
promulgation was hastened by China’s admission to the
World Trade Organization, which required China to make
significant market-opening commitments with respect to
foreign trade and investment.13

The concentration control provisions in the 2006 Regu-
ations applied both to direct foreign acquisitions of domes-
tic enterprises and to foreign acquisitions of other foreign
enterprises with an impact on China. Under Article 51,
approval was required by the Ministry of Commerce (MOF-
COM) and SAIC with respect to acquisitions of domestic
enterprises under any of the following circumstances:

(i) a party’s annual turnover in China exceeded RMB1.5
billion in the current year;

(ii) a party had acquired more than 10 domestic enter-
prises in the related industry in the last year;

(iii) a party had a 20 percent or larger market share in
China; or 

(iv) the transaction would result in a party having a 25
percent or larger market share in China.

MOFCOM and SAIC approval was also required with
respect to offshore transactions under similar thresholds:

(i) a party’s Chinese assets equaled or exceeded RMB3
billion;

(ii) a party’s annual turnover in China exceeded RMB1.5
billion in the current year;

(iii) a party, together with its affiliates, had a 20 percent
or larger market share in China;

(iv) the transaction would result in a party, together with
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world’s greatest athletic competition to China
for the first time in history. While all eyes at
8:08:08 p.m. China time on August 8 (an aus-
picious date and time in Chinese numerology)

will be focused on the opening ceremony of the Olympics,
another event with longer-term legal consequences will 
have taken place just a week earlier. That is the date on which
China’s long-awaited Antimonopoly Law (AML)1 takes
effect. It constitutes a notable step along the path of transi-
tion from an economy dominated by state ownership and
central planning toward a competitive, market-based and
price-driven economy. The AML has even been referred to as
China’s “economic constitution.”2 It also provides for two
new government entities to administer the AML, furthering
China’s progression from a government dominated by indus-
trial ministries toward a regulatory state.

History of the AML
The People’s Republic of China with its Marxist-Leninist-
Maoist heritage was generally hostile to the concept of a
market economy for decades after its founding in 1949.
There were repeated episodes of hostility toward the emer-
gence of market forces, most notably during the Great Leap
Forward (1958–1961)3 and Great Proletarian Cultural Revo-
lution (1966–1976).4 The state retained control of the com-
manding heights of the economy even during periods of eco-
nomic liberalization through the exercise of monopoly
control by state-owned enterprises in the banking, insur-
ance, foreign trade, and other sectors.5

The economic reform policies led by Deng Xiaoping
beginning in 1978 after the Cultural Revolution accelerated
in 1992 following his inspection tour to the south of the
country to outmaneuver more conservative leaders.6

This in turn led to the enactment of statutes with provi-
sions regulating competition, but none of them constituted a
full-fledged competition law. The Law Against Unfair Com-
petition (1993), administered by the State Administration
for Industry & Commerce (SAIC),7 is primarily a consumer
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its affiliates, having a 25 percent or larger market
share in China; or

(v) the transaction would result in a party, directly or
indirectly, having more than fifteen foreign-invested
enterprises in China in the relevant industry.14

MOFCOM and SAIC also had the right to convene hear-
ings and issue exemptions should a transaction:

(i) improve conditions for fair competition;
(ii) restructure a loss-suffering enterprise and guarantee

employment;
(iii) import advanced technology or expertise to improve

an enterprise’s international competitiveness; or 
(iv) be capable of improving the environment (Article

54).
In practice, only MOFCOM, and not SAIC, has exercised

its power of approval under the 2003 Merger Regulations and
the 2006 Regulations.

Concentration Control Under the AML
The AML applies to concentrations of enterprises that elimi-
nate, have a restrictive effect, or may eliminate or have a
restrictive effect, on competition (Article 3(3)). The AML
applies to conduct in China and to conduct outside China that
has a restrictive effect on competition in China (Article 2).

Concentrations are governed by Articles 20–31. Concen-
trations under the AML include mergers, acquisitions of
equity interests or assets, and obtaining control or the abili-
ty to exercise decisive influence over another undertaking by
contractual means (Article 20). The AML does not itself
indicate how control or the exercise of decisive influence are
to be determined, although presumably contractual control
over a board of directors would qualify. The reach of the
AML to all concentrations constitutes a major departure
from the 2003 Regulations and 2006 Regulations, which
applied only to acquisitions by foreign parties and thus had
an explicitly protectionist cast.

All undertakings that reach the notification thresholds
must file an advance clearance application with the antimon-
opoly enforcement authority, and no transaction can proceed
without prior clearance (Articles 21 and 26). The notification
thresholds are to be set by the State Council (Article 21), so
the nature of the thresholds is as yet unclear. Some earlier
drafts indicated, however, that the number of thresholds
would be reduced compared to the 2003 Regulations and
2006 Regulations, the turnover threshold would be higher,
and there would be no threshold based on the number of sub-
sidiaries or transactions in the industry.15 Moreover, affiliat-
ed transactions in which a party holds 50 percent or more of
the voting rights or equity interests of the other party are
expressly exempt (Article 22).

The notification is to consist of an application for clear-
ance, an explanation of the concentration’s impact on com-
petition in the relevant market, the concentration agreement
itself (if practice under the 2006 Regulations continues, only
the most substantive portions of offshore agreements will

need to be translated into Chinese), certified financial and
accounting statements for the last year, and such other doc-
uments and materials as may be required by the antimonop-
oly enforcement authority (Article 23). The review period is
thirty calendar days, substantially shorter and in closer con-
formity to international practice than the thirty business
days under the 2006 Regulations (Article 25). The enforce-
ment authority has the power to require the submission of
supplemental documents and materials (Article 24); con-
duct a second review which, as in the 2006 Regulations may
last up to ninety days, subject to extension for up to an addi-
tional sixty days if agreed to by the undertakings or if addi-
tional verification is required because of deficiencies in the
submission or if material changes have occurred with respect
to the transaction subsequent to the notification (Article 26);
and impose conditions on a clearance to reduce the adverse
effects of the concentration (Article 29). 

The antimonopoly enforcement authority’s review of a
concentration is to be based on the following factors:

(i) the market shares of the undertakings and their capa-
bility to control the market;

(ii) the degree of concentration in the relevant market;
(iii) the effect of the proposed concentration on market

access and technological progress;
(iv) the effect of the proposed concentration on con-

sumers and other undertakings;
(v) the effect of the proposed concentration on national

economic development; and 
(vi) such other factors as the authority deems necessary for

evaluating their effects on market competition
(Article 27).

Although the enumerated factors relate primarily to the
concentration and/or its effect on consumers, the concern
with the effect on other undertakings and national econom-
ic development indicates that the review process will include
protection of existing competitors and the effect on the
national economy in addition to the effect on competition as
such. The concentration may be cleared if its positive effects
on competition outweigh its negative effects or if it can be
cleared subject to conditions (Article 30). In a significant step
toward transparency, all decisions to prohibit concentrations
or to attach restrictive conditions to clearances must be pub-
lished (Article 30). As there is no comparable obligation to
publish announcements of notifications, the practice of not
publishing unconditional clearances under the 2006 Regu-
lations may continue.

National Security-Related Transactions 
Under the AML
Article 31 of the AML provides that a national security review
shall be undertaken with respect to mergers and acquisitions
of domestic enterprises or participation by other means in
concentrations by undertakings with foreign capital which
impact national security. The national security review is to be
conducted alongside the concentration review.
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(iii) dividing sales markets or raw materials procurement
markets;

(iv) restricting the purchase of new technologies or new
facilities, or the development of new technologies or
new products;

(v) joint boycotts of transactions; and
(vi) such other monopoly agreements as may be deter-

mined by the antimonopoly enforcement authority.
Article 16 prohibits industry associations from organizing

undertakings to engage in monopoly conduct. Thus, under-
takings may not engage in concerted action even under the
auspices of an industry association. Moreover, industry asso-
ciations are separately directed under Article 11 to disci-
pline their members to engage in competition lawfully and
to maintain market competition order. 

Leaving aside the open-ended nature of subcategory (vi)
which is a staple discretionary clause in Chinese administra-
tive law, the prohibited agreements arguably would be can-
didates for the per se rule in any jurisdiction. 

Following enactment of the AML, the NDRC showed
new boldness in 2007 by criticizing and effectively forcing the
rollback of agreements to fix the price of instant noodles.21

This action was especially significant because the agreement
was orchestrated by one of China’s industry associations,
which function to some extent as appendages of MOFCOM
or other government departments. It should be noted that in
this industry the largest competitors are foreign-invested
enterprises rather than purely domestic enterprises.

Article 14 separately prohibits agreements between parties
to a transaction that would:

(i) fix the prices of commodities for resale to third par-
ties;

(ii) fix minimum prices of commodities for resale to third
parties;22 and 

(iii) such other monopoly agreements as may be deter-
mined by the antimonopoly enforcement authority.

Article 14 would thus prohibit producers or upstream dis-
tributors from setting prices or setting minimum resale prices
for downstream distributors and retailers. This is a conven-
tional view of competition law that was only recently over-
turned in the United States by a Supreme Court ruling that
reversed a nearly century-old precedent.23 It would arguably
be unrealistic to expect Chinese legislators to be conversant
with so modern an understanding of competition law as to
legitimize vertical price maintenance on consumer welfare
grounds. Article 14’s hostility to vertical agreements appears
to be limited, however. In particular, it does not prohibit a
licensor from restricting a licensee’s use of technology, nor
does it prohibit a producer from allocating distribution ter-
ritories.

Article 15 tempers Articles 13 and 14 by exempting any
agreement upon a showing that it has been concluded for any
of the following purposes:

(i) upgrading technology or research and development of
new products;

This is not the first time that a national security-related
review has been authorized with respect to mergers and
acquisitions. Article 12 of the 2006 Regulations provides for
a national economic security review whenever a foreign
investor acquires a domestic enterprise and obtains actual
control thereof under any of the following circumstances:

(i) the domestic enterprise is related to a key industry;
(ii) the domestic enterprise has an actual or potential

impact on national economic security; or 
(iii) the acquisition results in transfer of actual control of

a domestic enterprise possessing a famous trademark
or historic Chinese brand.

The 2006 Regulations thus extend well beyond national
security in its narrow national defense sense to economic
security, i.e., the control of enterprises in sensitive sectors of
the economy, and cultural traditions, i.e., the ownership of
famous trademarks and historic brands. The broad reach of
Article 12 allowed domestic competitors to challenge con-
centrations by foreign undertakings even in an industry as
remotely related to national security as cookware. Although
the acquisition by a French company of a controlling inter-
est in a Chinese cookware company was eventually cleared,16

acquisitions by foreign private equity firms in particular of
controlling interests in Chinese companies in industries like
construction equipment, which also appear to have little
relationship to national defense or cultural traditions, have
been subject to indefinite delays and restrictions on owner-
ship based in part on competition concerns.17

Article 31 of the AML on its face constitutes a retreat
from the broad reach of the 2006 Regulations by narrowing
the scope of review to national security rather than nation-
al economic security and issues of cultural identity. In this
sense Article 31 corresponds more closely to the regulations
governing an Exon-Florio or CFIUS-type national security
review of acquisitions by foreign parties in the United
States,18 and indeed both Article 12 of the 2006 Regulations
and Article 31 of the AML were formulated after CNOOC’s
proposed acquisition of Unocal in 2005 in the United States
failed in the face of heavy opposition on national security
and other grounds.19 It remains to be seen how the nation-
al security review under Article 31 will be separated from the
concentration review which is the larger focus of the AML. 

Concerted Action Under the AML
Articles 13–16 of the AML govern concerted action. Con-
certed action agreements are referred to as “monopoly agree-
ments.” The AML adopts a per se rule prohibiting certain
kinds of monopoly agreements, but partially tempers the
effect of that rule by allowing agreements under certain cir-
cumstances. 

Article 13 prohibits the following monopoly agreements
among competitors:

(i) fixing or changing commodity prices;20

(ii) restricting the quantity of commodities produced or
sold;
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(ii) improving product quality, reducing costs and
enhancing efficiency, unifying product specifications
or standards, or engaging in professional division of
work;

(iii) improving the operating efficiency of small and medi-
um-sized enterprises and enhancing their competi-
tiveness;

(iv) realizing such social and public interests as energy
conservation, environmental protection, and disaster
relief and assistance;

(v) coping with an economic depression by moderating
decreases in sales volumes or obvious production sur-
pluses;

(vi) protecting proper foreign trade and foreign-related
economic cooperation interests; and 

(vii) such other circumstances as may be provided by law
or the State Council.

These exemptions are similar to the public interest and
economic necessity waivers available under Article 54 of the
2006 Regulations. With respect to circumstances (i)–(v), the
undertakings also have to show that the agreement does not
have a materially restrictive impact on market competition
and that consumers can share in the resulting benefits.
Foreign trade and foreign economic cooperation-related
agreements are not subject to these additional requirements.
This indicates that agreements between foreign investors and
their Chinese subsidiaries are exempt from the AML’s provi-
sions relating to concerted action even though they may
restrict the capability of the subsidiary to compete with the
foreign parent.

Unilateral Conduct Under the AML
Arguably the most troubling provisions of the AML for for-
eign investors are those concerning abuse of market domi-
nance. A dominant market position is defined as any under-
taking which has a position capable of controlling the price
or quantity of commodities or other trading conditions or
preventing and/or restricting access to the relevant market by
other undertakings (Article 17 par. 2). Market dominance is
determined based on the following factors:

(i) market share and competitive conditions in the rele-
vant market;

(ii) ability to control the sales market or raw materials
procurement market;

(iii) financial and technological conditions of the under-
taking;

(iv) dependence of other undertakings on the relevant
undertaking with respect to transactions;

(v) ease of market entry by other undertakings; and 
(vi) other factors that may be relevant (Article 18).
A dominant market position is presumed under any of the

following circumstances:
(i) one undertaking has a 50 percent market share;
(ii) two undertakings have a 66.7 percent market share;

or

(iii) three undertakings have a 75 percent market share;
provided that smaller undertakings under items (ii) and (iii)
will not be deemed to be in a market dominant position if
their market shares are less than 10 percent (Article 19). 

Although Article 19 allows the presumption of market
dominance to be rebutted, the core presumption based on
market share alone assumes that a concentrated market share
is inconsistent with consumer welfare regardless of technol-
ogy, economies of sale, or other lawful causes, and assumes
that competitors in a concentrated market collude, rather
than compete, with one another.

While the presumption of market dominance may be
rebutted, a finding of market dominance (or more likely, the
risk of challenge from smaller competitors, consumers, or the
antimonopoly enforcement authority itself ) will prohibit the
following:

(i) selling or buying commodities at unfairly high or
low prices;

(ii) selling commodities at prices below cost without a
valid rationale;

(iii) refusing to trade with another undertaking without
a valid rationale;

(iv) restricting another party’s freedom to trade or requir-
ing it to trade only with designated parties without
a valid rationale;

(v) tying sales or imposing other unreasonable condi-
tions on transactions without a valid rationale;

(vi) discriminating among trading partners with respect
to prices or other terms without a valid rationale;
and 

(vii) such other abuses of a market dominant portion 
as determined by the antimonopoly enforcement
authority (Article 17).

The restriction on pricing (item (i)) is consistent with the
Law Against Unfair Competition and the Price Law, but
reflects an outdated view of monopoly pricing power from
the perspective of competition law. It is nevertheless the only
conduct that is per se illegal without apparently allowing the
presentation of an exculpatory rationale. It appears to be
inconsistent with item (ii), which allows for rebuttal when
commodities are sold below cost. It also prohibits sales at
unfairly high prices even though such pricing would invite
market entry by other undertakings.

The other prohibitions under Article 17 are subject to a
rule of reason test but still reflect a hostility toward vertical
agreements (item (iv)) or restrict the right of an undertaking
to decide with whom it will do business (items (iii) and
(v)–(vi)). 

Meanwhile, Article 55, which governs intellectual prop-
erty, provides that the AML is not applicable to the exercise
of intellectual property rights in accordance with applicable
intellectual property rights laws and administrative regula-
tions, but only to conduct which abuses such rights to elim-
inate or restrict competition. Despite the efforts of legislators
to insulate intellectual property rights from the reach of the
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AML, a tension inevitably arises as the core of a patent is the
right to exclude, and the value of a trademark lies in its abil-
ity to brand a product that may otherwise be largely indis-
tinguishable from the products of competitors. It remains
unclear under what circumstances the exercise of intellectu-
al property rights may be deemed to constitute an abuse of
such rights when such rights include the right to deny licens-
es or otherwise to exclude competitors for the term of a
patent or to restrict competition by branding. Article 55 is
therefore of major concern to foreign companies with
advanced technology and globally recognized brands. 

Administrative Monopolies Under the AML
Perhaps the most controversial provisions of the AML con-
cern administrative monopolies. Under China’s decades-long
system in which state ownership dominated the economy,
administrative monopoly was the natural order. For many
years China had a single airline, a single bank, and a single
insurance company, and still has a single railway company. 

Even as the benefits of competition began to be recog-
nized, competition was often limited by dividing state-owned
enterprises into smaller geographically based enterprises with
limited prospects for competition, e.g., in the civil aviation
and petroleum industries. 

The regulation of administrative monopolies was includ-
ed, amended, and omitted in successive drafts of the AML
before being ultimately included in the final version,24 albeit
in somewhat weakened form. Articles 32–37 govern admin-
istrative monopolies but the underlying tension in the AML
with respect to this issue is embodied in the AML’s General
Principles. Article 7 of the AML provides that the national
government may protect the lawful operating activities of
undertakings in industries in which state-owned enterprises
occupy a controlling position and serve important roles with
respect to the national economy and state security. Such
undertakings are obligated to conduct their lawful opera-
tions in good faith and perform strict self-discipline, accept
public supervision, and not take advantage of their control-
ling positions or exclusive operating or sales positions to
harm the interests of consumers. Article 7 thus allows the
national government, but not subnational governments, to
create or maintain monopolies by state-owned enterprises,
which are then subject to self-regulation or regulation by
their superior government department rather than by the
antimonopoly enforcement authority.

Article 8 separately bars administrative authorities and
organizations authorized to administer public affairs from
abusing their administrative powers to exclude or restrict
competition. Thus, government departments may not exceed
their authority if the effect is to eliminate or restrict compe-
tition, but the national government or its departments may
act to protect the position of state-owned enterprises even if
the effect is to eliminate or restrict competition if the under-
lying state-owned enterprises serve important roles in the
national economy and state security. Precisely which indus-

tries qualify for such status will presumably be determined by
law or regulation, but at the outset the parameters are unclear.

Articles 32–37 add some detail to Article 8’s prohibition
on abuse of administrative power by specifying that such
abuse consists of requiring dealings with, purchases of com-
modities from, and use of commodities supplied by an under-
taking (Article 32). Administrative abuse also consists of var-
ious forms of discrimination against commodities from other
regions (Article 33), restrictions against participation in local
tenders by undertakings from other regions (Article 34), pro-
hibitions or restrictions on investments by undertakings from
other regions (Article 35), compelling undertakings to engage
in monopoly conduct prohibited by the AML (Article 36),
and formulating regulations which eliminate or restrict com-
petition (Article 37).

The administrative monopoly provisions of the AML are
primarily intended to address restraints on commerce by
local governments and officials to protect local champions
and the tax revenues and other benefits which they generate.
Eradication of local trade barriers may benefit foreign-invest-
ed as well as purely domestic competitors. Nevertheless, the
scope of industries in which state-owned enterprises would be
allowed to hold controlling positions and the extent to which
they may engage in otherwise restricted sales, purchases, or
other conduct remains unclear. This may explain the flurry
of activity prior to the effective date of the AML in industries
like civil aviation and telecommunications, where some state-
owned enterprises, with the support of their industry regu-
lators, are maneuvering to acquire controlling interests in
competitors and thereby reduce the limited competition that
does exist.

Enforcement Under the AML
One of the AML’s most divisive, and as yet still unresolved,
issues concerns the identity and powers of the enforcement
authority. Three government departments hold authority
under existing law: MOFCOM with respect to merger con-
trol and foreign trade and investment, SAIC with respect to
market manipulation and consumer protection, and NDRC
with respect to pricing and approval of major projects. At
different stages in the drafting process it appeared that
enforcement authority would be granted to MOFCOM or
shared between MOFCOM and SAIC, while NDRC’s role
remained unresolved.

The AML passed the question of the identity of the
enforcement authority to the State Council. Article 10 pro-

The regu lat ion  o f  admin ist rat ive  monopol ies  was

inc luded, amended, and omit ted in  success ive  dra f ts  

o f  the  AML before  be ing u l t imate ly  inc luded in  the

f ina l  vers ion , a lbe i t  in  somewhat  weakened fo rm.
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in serious circumstances, have its registration revoked (Article
46 par. 3). Abuse of a dominant market position is punish-
able by an order to cease the activity, confiscation of the ille-
gal proceeds, and a fine of 1–10 percent of turnover in the
previous year (Article 47). The amount of any fine will vary
with the nature, degree, and duration of the violation (Article
49), and a leniency provision allows reduced punishment or
waivers for voluntary reporting of such an agreement (Article
46 par. 2). Criminal as well as administrative prosecutions are
available under Article 52 for a failure to cooperate with the
antimonopoly enforcement authority. Administrative appeals
and lawsuits are available under Article 53 if a decision by the
antimonopoly enforcement authority, including a decision
with respect to a concentration, is not accepted. 

Potentially the strongest ground for enforcement under
the AML is civil liability for undertakings that engage in
monopoly conduct and cause losses to others (Article 50).
The AML is unclear whether an administrative or judicial
finding of monopoly conduct is a precondition to civil liti-
gation, but the Supreme People’s Court may so hold as it has
done with respect to civil litigation concerning securities law
violations. If so, the impact of Article 50 will be dependent
among other factors on the investigative zeal and capability
of the antimonopoly enforcement authority.

The burdens on officials of the antimonopoly enforcement
authority in particular, but also on the antimonopoly com-
mission and potentially on the judiciary, will be very sub-
stantial. They will have to provide detailed rules on all of the
issues that the AML has either left to them to decide or on
which the AML is too vague to implement in the absence of
substantially greater detail. This will be a particular chal-
lenge with respect to such issues as the determination of the
contours of product and geographic markets rather than
national markets and the analysis of dominance. The chal-
lenges will be magnified by the shortage of economists as well
as lawyers and judges trained in competition law. If, as some
Chinese commentators have analogized, the AML is China’s
“economic constitution” and this constitution, unlike China’s
actual constitution, is to be a live and justiciable document,
officials must be prepared to enforce the “constitution” in a
manner which protects the rights and interests of all parties
and not allow abuse or maladministration by the state. 

Conclusion
The AML and the attendant formation of the antimonop-
oly enforcement authority and antimonopoly commission
constitute China’s long-awaited full-fledged entry into the
world of competition laws and competition authorities.
They also constitute another major step away from central
planning and state ownership of the economy toward a mar-
ket-based competitive economy. Some elements of the lat-
ter will remain in the form of state-owned enterprises with
controlling positions in industries with important links to
the national economy and state security. On the whole,
however, concentrations and concerted action will be more

vides that an antimonopoly enforcement authority under
the State Council will be responsible for the enforcement of
antimonopoly regulations in accordance with the AML. It
does not specify whether the enforcement authority will be
an entirely new body, presumably created in part by the
transfer of relevant sections from MOFCOM and other
departments, or, less likely, will be housed in MOFCOM
itself. Regardless, it is unclear whether and to what extent its
functions will overlap with those of the existing regulatory
bodies, e.g., with respect to pricing which is a particularly
sensitive policy area at present because of recent spikes in
inflation.

Article 9 also authorizes the State Council to establish an
antimonopoly commission to be responsible for organization,
coordination, and guidance, including:

(i) research and proposal of applicable competition poli-
cies; 

(ii) organization of investigations and appraisal of over-
all market conditions and issuance of reports apprais-
ing such conditions;

(iii) formulation and publication of antimonopoly guide-
lines;

(iv) coordination of enforcement of antimonopoly regu-
lations; and

(v) such other duties as may be provided by the State
Council

Although the antimonopoly commission has the author-
ity to set policy guidelines, organize investigations, and coor-
dinate enforcement, it appears intended to function more as
a coordinating body, likely with representatives from differ-
ent government departments, rather than as an operating or
enforcement body. If so, it is likely to be eclipsed in impor-
tance by the antimonopoly enforcement authority.

Chapter 6 of the AML, comprising Articles 38–45, makes
no reference to the role of the commission with respect to
enforcement. It is only the antimonopoly enforcement
authority, not the antimonopoly commission, that is assigned
responsibility for enforcement with investigative authority.

The AML strengthens the basis for enforcement to a sub-
stantially greater extent than existing law or the 2003 Regu-
lations or 2006 Regulations. Whereas neither the 2003 Regu-
lations nor the 2006 Regulations provided sanctions for
failure to file a notification, the antimonopoly enforcement
authority has the authority under the AML to order the
undertakings to cease and desist from implementing the con-
centration, order a concentration to be unwound, take other
necessary actions to restore the situation to its original state,
and impose fines of up to 500,000 yuan (Article 48). The
authority may also order a halt to concerted action through
entry into and implementation of a monopoly agreement,
confiscate the illegal proceeds, and impose a fine of 1–10 per-
cent of turnover in the previous year, or, if the agreement has
yet to be implemented, of up to 500,000 yuan (Article 46
par. 1). An industry association which orchestrates such an
agreement may separately be fined up to 500,000 yuan and,
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vulnerable to regulation than has heretofore been the case.
Unilateral market dominance, vertical arrangements, and
the exercise of intellectual property rights will also be sub-
ject to regulation under particular circumstances despite the
more questionable theoretical basis for dong so.

A great deal will depend on the size and capability of the
antimonopoly enforcement authority. Development of such
authority presents major challenges as the existing regulators
are below strength. Personnel with training in economics are
in particularly short supply. Yet the complexity of the tasks to
confront the authority will require that it establish its credi-
bility on a transparent basis in short order. The precise nature
of its composition, its rules of operation, and other features,
as well as its relationship to the antimonopoly commission,
await the promulgation of implementing regulations. By the
same token, the role of the judiciary with respect to appeals
of administrative decisions and civil litigation under the
AML awaits regulations from the Supreme People’s Court. �
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