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Enforcement Scrutiny of Employment-Related Conduct
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L ast month, the Federal Trade Commission (FTC)
and Department of Justice (DOJ) issued their Anti-
trust Guidance for Human Resource Professionals.

The HR Guidance reflects the agencies’ enhanced scru-
tiny in a realm that may not immediately seem a focus
for antitrust enforcement: agreements among human
resource professionals, business executives or other
employees that could reduce competition for compen-
sation, terms of employment or hiring new employees.
In this article, we summarize the key lessons and prac-
tical impact from the HR Guidance for businesses’ em-
ployment practices.

Increased Enforcement Priority: Agreements
Related to Employment Practices

Although most businesspeople are well aware that
fixing prices, allocating markets or bid rigging with
their competitors in the sale of products or services can
result in prison time for individual wrongdoers and
huge criminal fines and civil liability for their compa-
nies, they may be less familiar with the risks of anti-
competitive conduct associated with employee compen-
sation and hiring practices. But the antitrust agencies
have in recent years brought several actions alleging
that firms illegally agreed not to ‘‘poach’’ each other’s
employees, limited competition over wages or engaged
in other conduct that could depress employee compen-
sation or benefits when firms act as buyers of employee
talent.

Reflecting this enforcement focus, the antitrust agen-
cies have issued important new guidance regarding
how they will apply the antitrust laws in the employ-
ment context. The biggest headline: Although past en-
forcement actions have been civil in nature—perhaps in
recognition of the less familiar context—the agencies
are now giving clear notice that they will criminally

prosecute HR professionals, business executives and
other employees for certain types of per se illegal agree-
ments regarding hiring and wages. Specifically, the
new HR Guidance warns that the DOJ intends to treat
naked agreements not to hire or actively solicit employ-
ees or to fix wages like they treat other types of hard-
core anticompetitive agreements—as criminal antitrust
violations. Accordingly, companies that engage in this
type of conduct may face substantial monetary penal-
ties, while individual employees involved in wrongdo-
ing risk imprisonment and large fines. Costly follow-on
civil class action lawsuits are likely to follow any allega-
tions and government action.

The Antitrust Agencies’ HR Guidance: Three
Paradigms

To their credit, the FTC and DOJ have provided HR
professionals and other employees practical guidance
about how they can conduct business while staying out
of antitrust trouble—and jail. The HR Guidance focuses
in particular on three types of conduct:

s Naked Anticompetitive Agreements: Businesses
and their employees must not enter any
agreements—whether informal or formal, written
or unwritten, spoken or unspoken—regarding
terms of employment with companies that com-
pete for employees that could have no purpose
other than impairing competition for talent. In par-
ticular, the agencies warn that employees must not
enter any naked or stand-alone agreements with
individuals at another company (i) regarding em-
ployee salaries or other terms of compensation
(e.g., wage-fixing agreements), or (ii) not to solicit
or hire another company’s employees (e.g., ‘‘no
poaching’’ agreements). Naked agreements of this
variety may be prosecuted as criminal violations.

s Employment-Related Agreements in Context of
Broader Collaboration: As the HR Guidance
makes clear, employment-related agreements can
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be appropriate when reasonably related to further-
ing a broader legitimate collaboration. These types
of agreements are not illegal per se, but are in-
stead evaluated under the rule of reason. Compa-
nies may, for example, agree not to solicit each
other’s employees when such an agreement is rea-
sonably necessary to facilitate bona fide collabora-
tions, such as mergers and acquisitions, invest-
ments and divestitures, or joint ventures to de-
velop new products. Any such agreements,
however, must be for a legitimate business objec-
tive and narrowly tailored to addressing that pur-
pose. For example, if Company X is considering
buying one division of a large corporation (Com-
pany Y) and conducting due diligence, it may be
perfectly appropriate for Company X to agree not
to solicit employees of that division for a reason-
able time; but it might be an antitrust violation for
Company X to agree not to solicit any employees
of Company Y, wherever they reside.

s Exchanging Employment-Related Information:
The HR Guidance also recognizes that companies
may have legitimate reasons to exchange
employment-related information, such as data re-
garding salaries or benefits. But the HR Guidance
makes clear that these sorts of information ex-
changes must be structured to avoid unduly chill-
ing the vigor of competition for hiring and retain-
ing employees. In particular, consistent with prior
FTC and DOJ commentary on the topic, the HR
Guidance provides that employment-related infor-
mation exchanges may be appropriate if: (i) a neu-
tral third party manages the exchange, (ii) the ex-
change involves information that is relatively old,
(iii) the information is aggregated to shield the
identities of the underlying sources and (iv)
enough sources are aggregated to prevent com-
petitors from linking particular data to an indi-
vidual source.

Implications
Although the HR Guidance makes it clear that

employment-related agreements are a target for anti-
trust enforcement, it also provides valuable guidance
for conducting business effectively while avoiding anti-
trust liability. This can be a particularly challenging
area for antitrust compliance because personnel may
not be as sensitive to antitrust issues in the employment
context as they would be when dealing with competi-
tors in other more familiar business contexts, such as
supplying their products or services. Accordingly, all
employees who may play a role in employment
matters—but especially HR professionals—should re-
view the HR Guidance and its Q&A section discussing
hypothetical employment scenarios, and companies
should ensure that their antitrust compliance programs
and training account for the new guidance.

Additionally, given the complex issues that can arise,
it is important that companies and their employees con-
sult counsel if there is any question about whether par-
ticular employment-related conduct could violate the
antitrust laws. Some examples of conduct that could
lead to antitrust liability include:

s agreeing with another company not to solicit or
hire your company’s employees;

s agreeing with another company regarding com-
pensation, bonuses, benefits, or any other terms of
employment, both at a specific level or within an
agreed-upon range;

s suggesting to another company that it should not
compete too aggressively for your company’s em-
ployees or offer employment terms that are too
generous;

s sharing with another firm information about your
company’s employee compensation, bonuses, ben-
efits, or other terms of employment, either directly
or through a third party; and

s participating in any meeting or conversation, such
as at trade association gatherings or social events,
where any of the above topics are discussed.

Finally, companies should recognize that publication
of the HR Guidance and related publicity may lead to
increased reporting of past or future employment-
related conduct that might have violated the antitrust
laws. Indeed, the HR Guidance’s Q&A section conspicu-
ously highlights the DOJ’s Leniency Program, which
provides enormous benefits to the first qualifying cor-
poration or individual to report a potential criminal an-
titrust offense, including immunity from criminal pros-
ecution for itself and its employees. Particularly given
the spotlight that the HR Guidance has put on this area,
companies are well advised to consider investigating
and potentially reporting to the DOJ any potential anti-
trust violations in the employment context.
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