Superior Court

WRENCE GROFF, individually and on
“hetlf of all other similarly situated

ras
mn

s, < | : File No. C.A. NO. PC 97-0331
 AMERICA ONLINE, INC.

DECISION

CLIFTON., J. The matter is hefore the Court on defendant America Online, Inc.’s Motion to
Dismiss plaintif’s Complaint ' an the grounds of improperk venue pursuant to Rules of Civil
Procedure, (R C_P) Rule 12 (b) (3).

EACTS:

According to plaintiff’s Complaint, defendant is & “[V)irginia Company” that operates an
“on-line” computer service which allows plaintiff *to acces§ and receive information via his
personal computer, including access to the Internet, sp-called.”

Initially, individuals receiving that service were provided, for a set fee, a Jimited maximum
number of hours and were charged additionally for time “on line” beyond the limited maximum,

Thereafter, defendant initiated a “fiat fee” which allowed fqr unlimited hours “on line.”

i ey e —— - a—

“Pl‘aintiﬁ“ .has filed this:. purported class action on behalf of himself and “on behalf of all others
sxm-llarly situated.” This Conrt has not ruled on whether or not this matter may proceed as a class
gction, and if it may, who may constitute the class. ‘
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g The gravamen of plaintiff >s complaint is, at the tune he accepted defendant s offer for

E"-. \; 3, xmhmlted semce defendant kmew they were unable o prowdc thﬂ service and said actions were

*‘ S m v;olauon of the Rhode Island Unfair Trade Practice and Consumer Protection Act, RI1G.L.
e (1956) 6-13.1-1, et seq,
| Refare this action was filed, Janmary 21, 1997, a similar action had been certified as a class
consisting of “all AOL suhscribers who were suhsenbers to AOL on December 1, 1996 or who
became subscribers on said date or thereafter” in the Circuit Court, Cook County (IL.) entitled
. Schwab, ef g, vs, America Qnling, Inc., No. 96 CH 13732. Ahhpugh plaintiff could have been a
member of the class, he “Opted out” of the Sghwab class,. J}ll}";ZS, 1997, prior to the effective
date for class inclusion, October 2, 1997. -
Additionally, similar actions entitled gllogk s, Am 5 le;g;, C. A No. 97-103A,
Soyder vs. America Ogline, C.A. No. 97-110A and New 9 11 , Compnunications vs. America

Qnline, C.A. 97-444A were pending before the United States sttnct Court, Eastern Distnict of
Virginia (Alexandria Division), as well as litigation in other jurisdictions.

Defendant, after initielly filing its Motion to Dismiss purs_uﬁ to Rules of Civil Procedure
(R.C.P) 12 YD), (B)(R), (1)(3) and (b)(6), narrowed its argumcm to the motion pursuant 1o
R.C.P. 12 (b)(3), improper venue, and argued that either the forum selectxon clause 1D defendant S
contract with its members, inchuding plmnuﬂ‘ or the policy of forum non conveniens requires that
this action must be lingated in Virginia. |
- In support of its Motion, defendant submitted the affidavir dated October 9, 1997 of

Randell J. Boe, Assistant General Counsel for defendant, together with an exhibit (Exhibit 1)

entitled “Quick Reference Guide - America’ OnLine 3.0 For Windows 95” consisting of
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g mncw-four (94) pages showing “(.. .ench screen in order that the member sees and interacts with

L Ext unmedxa:ely upon loading the software.)” (paragraph no. 3)

The affidavit outlines the process each subscriber must follow. The affidavit asserts in

paragraph 7 after reading the Terms of Service (TOS) *. thc user is unable to proceed onto the

AOL system or become an AOL member without aﬁxmauvcly c.hoosxng to accept the TOS. The -

user has the option of clicking ‘I Agree’ or ‘I stagree after teadmg the TOS » (Bxhibit 1 at page

79).

The affidavit states in paragraph & “[T]he TOS contains a forum sélecﬁon clause which
expressly provides that Virginia law and Virginia courts are‘the appropriate law and forum for the
fitigation between members ard ANT” (Exhihit 1 at page 55). |

Plﬁintiﬁ', in his affidavit dated October 6, 1397, staﬂefi in part that “he never saw, read,
negotiated for or knowingl‘y agreed to be bound by the cﬁoice of law or forum selection clause....”
(Paragraph 7). |

As a threshold matter, the Court must decide if givex; the nature of defendant’s motion, it
may consider the affidevits without converting the motipn to one of summary judgment, Our
Supreme Court has held that a trial court, when deciding & preliminary jurisdictional motion which
dnes not reach the merita of the isne at hand, may consider matters outside the pleadings, such as
an affidavit, withont treating the matters as & summary judgment motion under Rule 56 of the
Rules of Civil Procedure. Almeida vs, Radovsky, 506 A.2d 1373, 1376 (R.1. 1986).

| As with the defendant in Almeida, defendant here is not seeking a decision on the merits of
plaintiff’s claim. Rather it i3 arguing that this Court should refrain from exerdsirllg its jurisdiction

over this matter based upon the terms of the contract. Plaintiff, while disagreeing with most of
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the arguments raised by defendant does not challeugc the propnety of defendam subnnttmg its

MAR 16

'aﬂidavn or its use in resolving the issue. Instead, plamtxﬁ' submxts his own for the court’s

conmdemnnn.

Ry stetute, R.T.GT 6 13 1-5.2 | the General As‘sembly has authorized a private right of
action for alleged deceptive trade praétices involving “..personal, family or household
purpose_s....” Subsection (a) provides that the action may be brought “...in tfxe Superior Court of
the county in which the seller or lessor resides, is found, has his oi' her principal»place of business,
or is doing business, or in the Superior Com of the couﬁ& as fs oiheﬁxrise provided by law...”

Defendant does not deny that, at @ minimum, it i; .‘V‘.‘_'doing business™ within Providence
County. As such, absent other policy interest, venue in thxs x‘naner is proper and ;Ie.fendant’s
motion should be denied.

Defendant araies that either the “forim selection clause” contained in its terms of service
membership agreement or the doctrine of forum non-conveniens requires this action be dismissed
in Rhode Island. Plaintiff argues altemnatively: (1) that the actions he complains of occurred
before the contract became operative and therefore, the Court is not bound to accept the contract,
(2) that transfer of a matter based upon improper venue betwéen sttnct Courts of the United
States is expressly authorized in Title 28, Sccuon 1404(a) of the Umted States Code, and is not
authorized by statute in Rhode Island, (3) lastly that the policy of forum non conveniens has not
been addressed by the Rhode Island Supreme Court and this Court should not dismiss the matter
on this ground. '

1. “PRECONTRACT”
Addressing first plaintiff's argument that his action relates 10 “precontract” activity, thus

the terms of the cantract shonld not apply. Plaintiff relies pn'ncipany on the Supreme Judiie
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Coun decxsxon JggobsomMp,de;gs, Etc, USA, Ing 646 NEV' 2d’ 741 (Mass 1995) vacatng

" -and ;emandmg for. further consxdemtlon a tnal court’s dema.l of 2 summary judgmem motion by a

| defendant, where the trial court concluded that Massachusetts would pot enfarce a forum
selection clause. In Jacobson, the Appcllate Court attempted to predict how tlw courts of the
forum state (Caiifomia) under the terms of the agreement would interpret the clause as it applied
to a preliminary showing by plaintiff of misrepresentation or fraud before the contract became
operative,

Itis clear fiom an ohjective reading of Jacobson that ‘tbe :Cnurt was attempting to predict
the law of California anpd that its holding should be lirnitéedl ta the facts there present, which
although persuasive, is not binding upon this Court.

l,\

Further, to sccept plaintifPs argumcnts would reqmre thﬁ Court to go beyond that which

m

is neccssaxy to decide a )unsdxctnonal quesuon and reach the ments‘ of the respectxve clmms which
is inappropriate given thc hmxted nature of the motion before the Court
EMMFM.-~,_.

Historically, courts have looked with dxsfavor upon fomm selecnon clauses on the basis
that such clauses were contrary tn public policy or had the gﬁ“cct of ousting proper jurisdiction
from a court  Hawever, in IS Bremen vs, Zapata “OfE,S);.orv{e.Cgmpﬁgy, 407 US. 1, 92 S.Ct.
1907, 32 LBd 2d 513 (1 972), the Linited States Supreme ¢01xﬁ held in reversing and remanding
the matter for further consideration, that such forum séleétion clauses were I“pxﬁna facie valid...”
which should be upheld unless it is shown to be “unreasonable” by the resisting party under the
circumstances. 407 U.S. at | 0, S.Ct. 8t 1913. That court went further to explain that where a

contract is *...unaffected by fraud, undue influence or overweening bargain power...” the contract

should be given its full effect.

) -
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Under the test eninciated in M/S_Bremen, the party resisting the motion bears a heavy

burden of ﬁroof i his attempt to demanstrate unreasonableness. 407 U.S. at 17, 92 S.Ct. 15,

1917.

Aler M/S Bremen was decided, numerous Circuit Courts applied factors in determining if
a forum selection clause was unreasonable. Locally, then District Judge (now Circuit Judge)

Selya upheld a forum selection clause between dd‘endaqt ‘(av“l(‘:ali;i:pn‘ﬁa corporation) and plaintff

(a Rhode Island résidenx) seeking reco{/exy, in part, undernti.w” ;ﬁme legal théox))v‘and statutory
basis as here, R1.G.L. 6- 13 1-5.2, transferring plamtlft"/s actlon to Cahforma in D’Antuago vs,
Q,ﬂcpmm_mm 570 F.Supp. 708 (D. RI 1983)
Tudge Selya analyzed nine factors which other Federal Courts have examined in applying
the reasonablencss af enfarcing a farum selection clause , those being:
1 identity of the Jaw 1hat paverns the construction of the contract,
2. place of execution of contrect;
3. place where transactions are to be performed,
4. availability of remedies in the designated forum;
5.> public policy of the initial forum staté;
6. location of the parties, the cénvmiemce of the prosi:éctive witnesses, and the
accessibility of evidence, }
7. relative bargaining power.of the parties and the circumstances surrﬁunding
thedr dealings,
R presence or ahsence af frand, undue inflnence or other extenuating (or‘
exacerbating) circumstances, and

9. the conduct of the parties.
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o iﬁdge Selya wrote further [W]hﬂe each of these factors has some degree of relevance and

: ,1"r"” ;

. some clmm to weaght there are no bard-and-fast rules, no precwe formul& The totality of the

cxrpumstances, measured in the interests of justice will and should ultimately control.” 570
F.Supp. at 712

Applying the abave factors to this matter, under the teoms of the agreement (Exhibit 1,
pap,e 59) “[T]hc laws of the € mmmonwealth of V\rmma, excludmg its confhcts-of-law rules,
govern the TOS and your membership.” It is not clear, in thxs clectmmc age where the last place
the contract was executed. Was it when plaintiff chcked the “I agree” button CExhxbxt 1, page 33)
in Rhode Island or whe.re that message Was received, at defendam 8 mmnﬁ'ame in Virginia? The
place ‘where the traxmcnon has been or are to be pc.rformed appears to take place where
defendant’s mainframe is located. Given the burden imposed upon plaintiff, this Court is not
Satisﬁed that the contract was executed in Rhode Island; or td bg performed in Rhodg Island.

As to the uvai.lahility of a remedy, if this man'e:r Were i)rought in Virginia, the Virginia
Tegislature has cnacted the “Virginia Consumer Protection Act of 1977, (1977, ¢. 635) which
authonzes a piivate ight of action and permits recavery of * .actual damages, or $500.00,
whichever is grca{er,’-’ unless it is found that the violation was willful which would permit treble
damages or “...§1,000.00, whichever is greater.” §59.1-204 \}irginia Consumer Protection Act of
1977 (1977 c. 635). Unlike bne concermn faised in ,[gggb;g_g as to whether plaintiﬂ’s action could
be barred based upon the statute of limitations havmg sun, it does not appear that plaintiff would
be prevemed from commencing and pursuing his acuon agamst defendant for that reason.

§59.1-204.2. Virginia Consumer Protection Act of 1977 (as amended 1988 c. 241, 1995 ce.

703, 726).

BN}
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| Wixilc no nne can seriously argne that th,e‘ public policy of Rhode Island to provide a

. rem;Ay for its citizens is not an important one, it is at least qf FquaL if not greater unpoqmce,

that pmiés to a contract who select Rhode Island as the 'forum“that agreement should be enforced

by other jurisdictions. Indeed as the Uniform Commercial Coue, applicable in Rhode Island

provides in.pm “...when a transaction bears a reasonable_relauon to this state and also to another
state or nation, the parties may agree that the law eithgr of ‘t‘hi;‘ﬂst‘a‘tc or of such other state or

natiun shall govern their rights and duties.” RIG.L. 6Af1-105.,,_5’1,3.»;._"‘
With the exceptinn of plaintiff, it would appear that all the nl'emaining parties, and evidence
is in Virginia  This makes accesa to evidence, compulsory process qf witness, vwws if necessary,

’\\

N Lo
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more convement.
Additionally, plaintiff cannot clm'm.that he is uninformed in the area of contract law.

7

Plaintiff, as pointed out by defendant (supplement memorandum page 10), has been at the bar in
this state for approwmately thirty (30) years. In MMLLS{LM@_@_LL
Associateg, 668 F.Supp. 103, 107 (D.R.IL 1987), where plaintiff was resisting his complaint being
transferred from Rhode Island to New York under a forum sclcction clause in the agreement the
court observed, “[Wlith respect to overweening bargaining power (plaintiff ) is an experxenced
Rhode Island :mnrney WP” versed in the rudiments of contract law, If he did not reed and
understand the motor vehicle lease in question, he sirely should };aye done so0.”

While defendant nrepared this contract, plaintiff was under no obligation to agree to the
terms. Plaintiff had the aption 1a refuse the service and the contract offered by plaintiff,
Although plaintiff; in his aflidavit, states ‘T never saw, read, negotiated for or knowingly agreed 10
be bound by the choice of law...” he does not point to any conduct of defendant or other reason

why he could not, Indeed as pointed out m defendant’ s aﬂidavxt and argued in his memorandum,

8
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one could not enroll unless they clicked the “I agree” button whxch was unmedlately next to the
“read now” button (Exhibit 1, page 33) or, ﬂnallv, the “T ag;éef;lbuttOn next to the “T disagree”
button at the conchision of the agrecment (Exhibit 1, page 79) |

Tn MK endall Lumber Lo, vs, Kalian, 425 A 24 S15 (R.1. 1981), where the facts disclosed
an agent for defendant purchased and signed a sales slips upon receipt which called for interest,

defendant at trial argued that he was not bound to the terms. Our Court, at 518, stated the

general rule that a party who signs an instrument mamfesrs his assent to it and cannot later

complain that he did not read the mstrument or that he d1d not undcrstand its contents. - Here,

: .,,;.;,\\

plaintiff eﬁ‘ectwely “signed” the agreemenz by chckmg “I agree not once but tw1ce Under these
. \Su M SO

% % .
'1‘,“'""‘"'

circumstances, he should not be heard to complam that he de not see, read etc and is bound to

the terms of his agreement. ' : :. \;

Plaintiff correctly maintains that under L%_B_m “(a)“fovrﬁm se_lecrion clause should not
be enforced where it is invalid hecause of frimd.” ?laingﬂ’sfl[argurﬁént is that his action is
commenced under the Unfair Trade Practice and (‘onsu}ner Proiection Act that i3 to say making a
material misrepresentation that defrauded him which would supgoxt a common-law action for

com
deceit. Here, as was. pointed out by Judge Selya in __MBAQ{LQ. the complaint is brought for
moncy damages (and other statutory relief) not for rescission; nor does the plaintiff claim that the
fonim selection clause was the result of fraud. o
’

Lastly, as to the conduct of the parties, clearly plainﬁff had the option not to accept
defendant’s terms. He did not. He chose to go on line.
M, FORUM NON CONVENIENS
Although neither party has referred to any decision ﬁ'orﬁ the Supreme Court of Rhode

Island, that Couct has held that when the Rhode Island Rules of Civil Procedure and Rhode Island

16 '8 15:4¢
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| mssz A.2d 961, 962 (R1. 1995).-

i pam(:ularly the federal Rules of Civil Procedure which formed the bws of our rules angi.lm..

:7““4;«

| “[T]he principle of forum non conveniens is sxmply that al court may resist unposmon upon
its jurisdiction even when junsdiction is authorized by the lerter of a general venue statute,” Gulf
OiL Corperation vs. Fn{bm 310 175 501, 507, 67 S Ct 639 842 (1947) See anht Miller &
Cnoper, Federal Practice and Procednre: Vol 15 Iudsdictiog Zd § 3828, page 238-89 (1986).
The Court 1n Gulf Of, 1ecognizing that it would be difﬁ@]t to state a gcncralized rule for
Jower courts to follow, identified two interest, the p'wme mtcrest2 affecting the convenience of
the litigants versus the pubhc‘mterest*‘ convenience to be consxdered in deciding the issue.

Generally, & plaintiff’s choice of forum is entitled to g,reat wexght and should be disturbed

only in exceptional circumstances. MMMMLQQ 879 F.Supp. 3,4 D.RI 1995),

Mmmcmpgu@l,_mga 857 F.Supp. 1, 3 ®. RI 1994) other citations omitted.

~ In analyzing the “private interest: factors”, allof,v‘.them twexgh in favor of ttus matter as it

presently stands being tried in Virginia.

2 Of private interest factors to be considered for (a) relative ease of access to sources of proof,
(b) availability of compulsory process for attendance of unwilling, and the cost of obtaining
attendance of willing witnesses; possibility of view of premises, if viewed would be appropriate
to the action; and all other practical problems that make trial of & case easy, expeditious and
inexpensive.

* Factors of public interest to be considered (2) adrmmstrahve difficulties for courts where
litigation is piled up in congested centers instead of being handled at its origin; (b) burden of jury

duty upon a community having no relationship to hUganon, (c) local interest in having localized
comtroversies decided at home.

10
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CONCLUSION

based upon nnproper venue is granted.

ecc/dec/grofils .
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