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DESIGNATED FOR PUBLICATION

INTHE UNITED STATESDISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

YAHOOQO!, INC., aDelaware corporation,
Plantiff,
V.

LA LIGUE CONTRE LE RACISME ET
L’ANTISEMITISME, a French association, et al .,

Defendants.

Case Number C-00-21275 JF

ORDER GRANTING MOTION FOR
SUMMARY JUDGMENT

[Docket No. 17]

Paintiff moves for summary judgment. Defendants oppose the motion. The Court has reed the

moving and responding papers and has consdered the oral arguments of counsel presented on
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September 24, 2001. For the reasons set forth below, the motion will be granted.

I. PROCEDURAL HISTORY
Defendants La Ligue Contre Le Racisme Et I’ Antisemitisme (“LICRA”) and L’ Union Des
Etudiants Juifs De France, citizens of France, are non-profit organizations dedicated to eiminating anti-
Semitism. Plaintiff Yahoo!, Inc. (“Yahoo!”) is a corporation organized under the laws of Delaware with
its principa place of businessin Santa Clara, Cdifornia. Yahoo! isan Internet* service provider that
operates various Internet websites and services that any computer user can access at the Uniform

Resource Locator (*URL”) http://mwww.yahoo.com. Yahoo! services ending in the suffix, “.com,”

without an associated country code as a prefix or extension (collectively, “Yahoo!’s U.S. Services’)
use the English language and target users who are residents of, utilize servers based in and operate
under the laws of the United States. Y ahoo! subsidiary corporations operate regiond Y ahoo! sitesand
sarvices in twenty other nations, including, for example, Y ahoo! France, Y ahoo! India, and Y ahoo!
Spain. Each of these regiona web Sites contains the host nation’ s unique two-letter code as ether a

prefix or asuffix inits URL (eg., Yahoo! Franceisfound a http:/mww.yahoo.fr and Y ahoo! Korea at

http://Amww.yahoo.kr). Yahoo!'sregiond stes usethelocd region’s primary language, target the local

1 The“Internet” and “World Wide Web” are digtinct entities, but for the sake of smplicity, the
Court will refer to them collectively asthe “Internet.” Generdly spesking, the Internet is a decentrdized
networking system that links computers and computer networks around the world. The World Wide
Web is a publishing forum congsting of millions of individua websites that contain awide variety of
content.
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citizenry, and operate under local laws.

Y ahoo! providesavariety of means by which people from dl over the world can communicate
and interact with one another over the Internet. Examplesinclude an Internet search engine, e-mail, an
automated auction gte, persond web page hostings, shopping services, chat rooms, and alisting of
clubsthat individuals can create or join. Any computer user with Internet accessis able to post
materias on many of these Yahoo! sites, which in turn are instantly accessible by anyone who logs on
to Yahoo!'s Internet dtes. Asreevant here, Yahoo!’s auction Site alows anyone to post an item for
sde and solicit bids from any computer user from around the globe. Y ahoo! records when aposting is
made and after the requisite time period lapses sends an e-mail noatification to the highest bidder and
sdler with their respective contact information. Yahoo! is never a party to atransaction, and the buyer
and sdler are respongble for arranging privatey for payment and shipment of goods. Y ahoo! monitors
the transaction through limited regulation by prohibiting particular items from being sold (such as stolen
goods, body parts, prescription and illegd drugs, weapons, and goods violating U.S. copyright laws or
the Iranian and Cuban embargos) and by providing arating system through which buyers and sdlers
have their transactiona behavior evauated for the benefit of future consumers. Y ahoo! informs auction
slersthat they must comply with Y ahoo!' s palicies and may not offer items to buyersin jurisdictionsin
which the sde of such item violates the jurisdiction’s gpplicable laws. Y ahoo! does not actively regulate
the content of each posting, and individuas are able to post, and have in fact posted, highly offensve

matter, including Nazi-related propaganda and Third Reich memorabilia, on Y ahoo!’ s auction Sites.
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On or about April 5, 2000, LICRA sent a*“cease and desst” letter to Yahoo!'s Santa Clara
headquarters informing Y ahoo! that the sdle of Nazi and Third Reich related goods through its auction
sarvices violates French law. LICRA threatened to take legal action unless Y ahoo! took stepsto
prevent such sdeswithin eight days. Defendants subsequently utilized the United States Marshd’s
Office to serve Yahoo! with processin Cdiforniaand filed a civil complaint againgt Y ahoo! in the
Tribuna de Grande Instance de Paris (the “ French Court”).

The French Court found that approximately 1,000 Nazi and Third Reich related objects,
induding Adalf Hitle'sMein Kampf, The Protocol of the Elders of Zion (an infamous anti-Semitic
report produced by the Czarist secret police in the early 1900's), and purported “evidence’ that the gas
chambers of the Holocaust did not exist were being offered for sde on Y ahoo.com'’ s auction Ste.
Because any French citizen is able to access these materias on Y ahoo.com directly or through alink on
Y ahoo.fr, the French Court concluded that the Y ahoo.com auiction site violates Section R645-1 of the
French Crimina Code, which prohibits exhibition of Nazi propaganda and artifacts for sde2 On May
20, 2000, the French Court entered an order requiring Y ahoo! to (1) eiminate French citizens' access
to any materia on the Y ahoo.com auction Site that offers for sale any Nazi objects, rdlics, indgnia,
emblems, and flags; (2) diminate French citizens access to web pages on Y ahoo.com displaying text,
extracts, or quotations fromMein Kampf and Protocol of the Elders of Zion; (3) post awarning to

French citizens on Y ahoo.fr that any search through Y ahoo.com may lead to Stes containing material

2French law also prohibits purchase or possession of such matter within France.
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prohibited by Section R645-1 of the French Crimina Code, and that such viewing of the prohibited
materid may result in lega action againg the Internet user; (4) remove from al browser directories
accessible in the French Republic index headings entitled “negationists’ and from al hypertext links the
equation of “negationists’ under the heading “Holocaust.” The order subjects Y ahoo! to a pendty of
100,000 Eurosfor each day that it fails to comply with the order. The order concludes:
We order the Company YAHOOQ! Inc. to take all necessary measures to dissuade and
render impossible any access via Y ahoo.com to the Nazi artifact auction service and to
any other Ste or service that may be construed as condgtituting an apology for Nazism or
acontesting of Nazi crimes.
High Court of Paris, May 22, 2000, Interim Court Order No. 00/05308, 00/05309 (trandation
attested accurate by Isabelle Camus, February 16, 2001). The French Court set areturn date in July
2000 for Y ahoo! to demondtrate its compliance with the order.

Y ahoo! asked the French Court to reconsider the terms of the order, claiming that athough it
eadly could post the required warning on Y ahoo.fr, compliance with the order’ s requirements with
respect to Y ahoo.com was technologicaly impossible.  The French Court sought expert opinion on the
matter and on November 20, 2000 “reaffirmed” its order of May 22. The French Court ordered
Y ahoo! to comply with the May 22 order within three (3) months or face a pendty of 100,000 Francs
(approximately U.S. $13,300) for each day of non-compliance. The French Court also provided that
pendties assessed againgt Y ahoo! Inc. may not be collected from Y ahoo! France. Defendants again

utilized the United States Marshd’ s Office to serve Y ahoo! in Cadiforniawith the French Order.

Y ahoo! subsequently posted the required warning and prohibited postingsin violation of
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Section R645-1 of the French Crimina Code from gppearing on Y ahoo.fr. Y ahoo! aso amended the
auction policy of Y ahoo.com to prohibit individuas from auctioning:

Any item that promotes, glorifies, or is directly associated with groups or individuas

known principdly for hateful or violent postions or acts, such as Nazis or the Ku Klux

Klan. Officia government-issue stamps and coins are not prohibited under this policy.

Expressive media, such as books and films, may be subject to more permissve

sandards as determined by Y ahoo! in its sole discretion.
Yahoo Auction Guidelines (visited Oct. 23, 2001) <http://user.auctions.Y ahoo.com/html/
guiddineshtml>. Notwithstanding these actions, the Y ahoo.com auction site till offers certain items for
sde (such as stamps, coins, and a copy of Mein Kampf) which appear to violate the French Order.3
While Y ahoo! has removed the Protocol of the Elders of Zion from its auction Ste, it has not
prevented access to numerous other sites which reasonably “may be construed as congtituting an
apology for Nazism or a contesting of Nazi crimes.

Yahoo! clamsthat because it lacks the technology to block French citizens from accessing the
Y ahoo.com auction Ste to view materias which violate the French Order or from accessing other Nazi-

based content of websites on Y ahoo.com, it cannot comply with the French order without banning

Nazi-related materid from Y ahoo.com atogether. Yahoo! contendsthat such aban would infringe

3The Court takesjudicia notice that on October 24, 2001, the key word “nazi” on the
Y ahoo.com auction Ste search engine caled up sixty-nine Nazi-related items for sde, most of which
were stamps and coins from the Third Reich. One copy of Mein Kampf was for sde.

4The Court aso takes judicid notice that on October 24, 2001, a search on Y ahoo.com of
“Jewish conspiracy” produced 3,070 sites, the search “ Protocols/10 Zion produced 3,560 sites, and
the search “Holocaust /5 ‘ did not happen,’” produced 821 sites.  The search “Nationa Socialist
Party” led to awebsite of an organization promoting modern day Nazism.
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impermissibly upon its rights under the First Amendment to the United States Congtitution.
Accordingly, Yahoo! filed acomplaint in this Court seeking a declaratory judgment that the French
Court’ s orders are neither cognizable nor enforceable under the laws of the United States.

Defendants immediately moved to dismiss on the basis that this Court lacks persond jurisdiction
over them. That motion was denied.> Defendants’ request that the Court certify its jurisdictional
determination for interlocutory gpped was denied without prejudice pending the outcome of Yahoo!'s
motion for summary judgment.

[I. OVERVIEW

Asthis Court and others have observed, the instant case presents novel and important issues
arigng from the globa reach of the Internet.  Indeed, the specific facts of this case implicate issues of
policy, palitics, and culture that are beyond the purview of one nation’sjudiciary. Thusitiscritica that
the Court define at the outset what isand is not at stake in the present proceeding.

This caseis not about the mora acceptability of promoting the symbols or propaganda of
Nazism. Most would agree that such acts are profoundly offensve. By any reasonable standard of
mordity, the Nazis were respongble for one of the worst displays of inhumanity in recorded history.
This Court is acutely mindful of the emotiona pain reminders of the Nazi era cause to Holocaust
survivors and deeply respectful of the motivations of the French Republic in enacting the underlying

datutes and of the defendant organizations in seeking relief under those statutes. Vigilanceisthe key to

5See Yahoo!, Inc. v. LaLigue Contral e Racisme et L’ Antisemitisme, 145 F.Supp.2d 1168
(N.D.Cdl. 2001).
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preventing arocities such as the Holocaust from occurring again.

Nor isthis case about the right of France or any other nation to determine its own law and
socid policies. A basic function of a sovereign state is to determine by law what forms of speech and
conduct are acceptable within its borders. In thisingstance, as a nation whose citizens suffered the
effects of Nazism in ways that are incomprehensible to most Americans, France clearly has the right to
enact and enforce laws such as those relied upon by the French Court here.®

Wheat is & issue here is whether it is congstent with the Congtitution and laws of the United
States for another nation to regulate speech by a United States resident within the United States on the
basis that such speech can be accessed by Internet usersin that nation. In aworld in which ideas and
information transcend borders and the Internet in particular renders the physical distance between
pesker and audience virtuadly meaningless, the implications of this question go far beyond the facts of
thiscase. The modern world is home to widdly varied cultures with radicdly divergent vaue sysems.
Thereislittle doubt that Internet usersin the United States routindy engage in peech that violates, for
example, China slaws againgt religious expression, the laws of various nations againgt advocacy of
gender equdity or homosexudity, or even the United Kingdom' s restrictions on freedom of the press.
If the government or another party in one of these sovereign nations were to seek enforcement of such

laws againgt Y ahoo! or another U.S.-based Internet service provider, what principles should guide the

6In particular, there is no doubt that France may and will continue to ban the purchase and
possession within its borders of Nazi and Third Reich related matter and to seek crimind sanctions
againg those who violate the law.
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court’ s analyss?

The Court has stated that it must and will decide this case in accordance with the Condgtitution
and laws of the United States. It recognizes that in so doing, it necessarily adopts certain vaue
judgments embedded in those enactments, including the fundamenta judgment expressed in the First
Amendment that it is preferable to permit the non-violent expression of offensve viewpoints rather than
to impose viewpoint-based governmenta regulation upon speech. The government and people of
France have made a different judgment based upon their own experience. In undertaking itsinquiry as
to the proper application of the laws of the United States, the Court intends no disrespect for that
judgment or for the experience that has informed it.

1. LEGAL STANDARDS
A motion for summary judgment should be granted if there is no genuine issue of materid fact

and the moving party is entitled to judgment as ametter of law. FeD. R. Civ. P. 56(c); Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). The moving party bearstheinitia burden of
informing the Court of the basis for the motion and identifying the portions of the pleadings, depositions,
answers to interrogatories, admissions, or affidavits that demonstrate the absence of atriable issue of

materid fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

If the moving party meets thisinitid burden, the burden shifts to the non-moving party to present
gpecific facts showing thet thereisagenuine issuefor trid. FeD. R. Civ. P. 56(e); Celotex, 477 U.S. at
324. A genuineissuefor trid exigsif the non-moving party presents evidence from which areasonable

jury, viewing the evidence in the light most favorable to that party, could resolve the materid issuein his
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or her favor. Anderson, 477 U.S. 242, 248-49; Barlow v. Ground, 943 F.2d 1132, 1134-36 (9th

Cir. 1991).
IV.LEGAL ISSUES
A. Actual Controversy
The Dedlaratory Judgment Act protects potential defendants from multiple actions by providing
ameans by which a court declares in one action the rights and obligations of the litigants. 28 U.S.C. §
2201. A declaratory judgment will not expand afederd court’s jurisdiction, but if jurisdiction exigs,
litigants have earlier access to federd courtsto pare potentid defendants from the threat of impending

litigation. Skelly Qil Co. v. Phillips Petroleum Co., 339 U.S. 667 (1950); Seattle Audubon Soc'y v.

Mosdley, 80 F.3d 1401, 1405 (9th Cir. 1996). Declaratory judgment actions are justicigble only if
thereisan “actua controversy.” 28 U.S.C. 8 2201(a). The“actud controversy” requirement is

andyzed in the same manner asthe “ case or controversy” standard under Article 111 of the United

States Congtitution. Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 239-40 (1937).
The threshold question in any declaratory action thus is whether “there is a subgstantid
controversy, between parties having adverse legd interests, of sufficient immediacy and redity to

warrant the issuance of adeclaratory judgment.” Maryland Cas. Co. v. Pacific Coad & Oil Co., 312

U.S. 270, 273 (1941); National Basketball Assn v. SDC Basketbdl Club, Inc., 815 F.2d 562, 565

(9th Cir. 1987). The “[m]ere possibility, even probability, that a person may in the future be adversdly
affected by officia acts not yet threatened does not create an ‘actua controversy’ whichisa

prerequigte created by the clear language of the [Declaratory Judgment Act]. ...” Garciav. Browndll,

10
Case No. C-00-21275 JF
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT
(FLC3)




© 00 N oo o b~ w N P

N N RN RN N N NN R R P B R R R R R R
0w N O O N W N P O © 0 ~N O O M W N B O

236 F.2d 356, 358 (9th Cir. 1956) cert. denied, 362 U.S. 963 (1960). The party invoking federd
jurisdiction bears the burden of showing that it faces an immediate or actud injury. Rincon Band of

Misson Indiansv. County of San Diego, 495 F.2d 1, 5 (9th Cir. 1974), cert. denied, 419 U.S. 1008

(1974).

1. Status of the French Order

Defendants contend that the “actua controversy” requirement is not met in the ingtant case.
They point out that Y ahoo! appealed the French Court’sinitia order of May 22, 2000, and that a
successful gpped would nullify the order of November 20, 2000 that “reaffirmed” the May 22 order.
They argue that even if the May 22 order is upheld on apped, the French court may find that Y ahoo!
has subgtantially complied with the order. Alternatively, they assert that they themselves may dect not
to initiate the complex process the French Court would use to fix an actud pendty, and that until that
process is completed, there is no order that could be enforced againgt Y ahoo! in the United States.
Findly, Defendants offer declarations to the effect that they view Y ahoo!’ s revised policies with respect
to itsauction Ste and remova of Protocol of the Elders of Zion from its host sites as substantial
compliance with the French order and that accordingly they have no present intention of taking lega
action againg Y ahoo! in the United States.

While these points are facidly gppeding and suggest away for the Court to avoid deciding the
sendtive and controversd issues presented herein, the facts in the record do not support Defendants
pogtion. First, there are no relevant gppelate proceedings presently pending in France. In its order of

November 20, 2000, the French Court determined that Y ahoo! is technologically and legdly capable
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of complying with the May 22 order and that Y ahoo! is subject to afine of gpproximately $13,000 for
each day of non-compliance. That order was not gpped ed, and the record indicates that Y ahoo!
withdrew its appeal of the May 22 order on May 28, 2001 (Supp. Dec. of Mary Catherine Wirth,
Exhibit A, Aug. 19, 2001).

Second, the fact that any pendty againgt Y ahoo! is provisiond and would require further legd
proceedings in France prior to any enforcement action in the United States does not mean that Y ahoo!
does not face a present and ongoing threat from the existing French order. At ora argument,
Defendants did not dispute that if the pendty enforcement process were initiated, the French Court
could assess pendities retroactively for the entire period of Y ahoo!’s non-compliance. Despite their
declarations to the effect that they are satisfied with Y ahoo!’ s efforts to comply with the French order,
Defendants have not taken steps available to them under French law to seek withdrawa of the order or

to petition the French court to absolve Y ahoo! from any penaty.” See Societe de Conditionnement en

Aluminium v. Hunter Enginesring Co., Inc., 655 F.2d 938, 945 (9th Cir. 1981) (“It is not rlevant that
Hunter attempted to withdraw its ‘threat’ after the filing of thislawsuit. We do think it rdlevant, in the
light of the circumstances, that Hunter has not indicated that it will not sue SCAL for infringement or in
any other manner agree to anon-adversary position with respect to the patent.”).

Third, it isby no means clear that Y ahoo! can rely upon the assessment in Defendants

"The Court inquired at ord argument whether Defendants would be willing to take such stepsin
order to avoid the necessity of the present adjudication but has received no indication to date that they
would.
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declarationsthat it isin “substantiad compliance” with the French order. The French Court has not
made such afinding, nor have Defendants requested or stipulated that such afinding be made. As set
forth earlier, Y ahoo.com continues to offer a least some Third Reich memorabiliaaswell as Mein
Kampf on its auction Ste and permits access to numerous web pages with Nazi-related and anti-
Semitic content. The fact that the Y ahoo! does not know whether its efforts to date have met the
French Court’s mandate is the precise harm againgt which the Declaratory Judgment Act is designed to
protect.

The Dedlaratory Judgment Act was designed to relieve potentiad defendants from the

Damoclean threat of impending litigation which a harassing adversary might brandish,

whileinitiating suit a hisleisure or never. The Act permits parties so Stuated to forestall

the accrua of potentia damages by suing for a declaratory judgment, once the adverse

positions have crystdlized and the conflict of interestsis red and immediate.

Japan Gas Lighter Ass n. v. Ronson Corp., 257 F.Supp. 219, 237 (D. N.J.1966).

2. Real and Immediate Threat

The French order prohibits the sde or display of items based on their association with a
particular politica organization and bans the display of websites based on the authors viewpoint with
respect to the Holocaust and anti-Semitism. A United States court congtitutionaly could not make such

an order. Shelley v. Kraemer, 334 U.S. 1 (1948). The First Amendment does not permit the

government to engage in viewpoint-based regulation of speech aosent acompelling governmentd

interest, such as averting a clear and present danger of imminent violence. R.A.V. v. City of St. Paull,

505 U.S. 377 (1992); Smon & Schudter, Inc. f. Members of New Y ork State Crime Victims Board,

502 U.S. 105 (1991); Boosv. Barry, 485 U.S. 312 (1988); Police Dent. v. Mosley, 408 U.S. 92
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(1972); Brandenburg v. Ohio, 395 U.S. 444 (1969); Kingdey Int’'| Pictures Corp. v. Regents, 360

U.S. 684 (1959). In addition, the French Court’s mandate that Y ahoo! “take al necessary measures
to dissuade and render impossible any access via Y ahoo.com to the Nazi artifact auction service and to
any other ste or service that may be congtrued as congtituting an gpology for Nazism or a contesting of
Nazi crimes’ isfar too generd and imprecise to survive the gtrict scrutiny required by the First
Amendment. The phrase, “and any other Site or service that may be construed as an gpology for
Nazism or a contesting of Nazi crimes’ falsto provide Y ahoo! with a sufficiently definite warning asto

what is proscribed. See, e.q., Coatsv. Cincinnati, 402 U.S. 611 (1971). Phrases such as“all

necessary measures’ and “render impossible’ ingtruct Yahoo! to undertake efforts that will

impermissibly chill and perhaps even censor protected speech. See Board of Airport Commissoners

v. Jawsfor Jesus, 482 U.S. 569 (1987); Gooding v. Wilson, 405 U.S. 518 (1972). “Theloss of First

Amendment freedoms, for even minima periods of time, unquestionably congtitutes irreparable injury.”

Elrod v. Burns, 427 U.S. 347, 373 (1976) citing New Y ork Times Co. v. United States, 403 U.S.
713 (1971).

Rather than argue directly that the French order somehow could be enforced in the United
States in a manner consistent with the First Amendment,® Defendants argue instead that at present there
isno red or immediate threat to Yahoo!'s Firs Amendment rights because the French order cannot be

enforced at dl until after the cumbersome process of petitioning the French court to fix a pendty has

8Asis discussed below, Defendants do argue unpersuasively thet further discovery might affect
the Firsg Amendment andlyss.
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been completed. They andogize this caseto Int’| Soc. for Krishna Consciousness of Cdifornia, Inc. v.

City of Los Angeles, 611 F.Supp 315, 319-20 (C.D. Cal. 1984), in which the City of Los Angeles

sought a declaratory judgment that a resolution limiting speech activities adopted by its Board of
Airport Examiners was condiitutional. The district court concluded that the action was unripe because
the resolution could not take effect without ratification by the City Council, which had not yet occurred.
The cases, however, are digtinguishable. While Defendants present evidence that further procedura
sepsin France are required before an actua penalty can be fixed, there is no dispute that the French
order isvaid under French law and that the French Court may fix a pendty retroactive to the date of

the order. The essence of the holding in the Krishna Consciousness case is that the subject resolution

had no legd effect a dll.
Defendants dso claim that thereis no red or immediate threet to Y ahoo! because they do not

presently intend to seek enforcement of the French order in the United States.  In Sdvation Army v.

Department of Community Affairs of the State of New Jersey, 919 F.2d 183 (3rd Cir. 1990), a
religious group that operated a family center for disadvantaged persons clamed a Sate statute
regulating boarding houses violated its right to the free exercise of religion. After the group brought suit,
the tate authorities agreed outside of the judicid proceedings to exempt the group from some of the
provisons. Thedidrict court then granted summary judgment and dismissed the action. On gpped, the
group clamed it dill faced uncertainty with respect to future enforcement of the statute because the
exemptions were not legdly binding and the regulationsin their entirety impermissibly intruded upon its

Firs¢ Amendment rights. The Court of Appedsfor the Third Circuit agreed with the trid court that
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there was no immediate threat to the group because the state had provided an express assurance that it
would not enforce any of the waived provisons, no crimind pendties could be imposed under the
datute unless additiond steps were taken by the state, the state could not impose fines without giving
notice and opportunity to comply, and there was no evidence that the group’s First Amendment rights
actualy would be affected by the threet of future law suits.

Svaion Army is digtinguishable from this case in severa sgnificant respects. Firg, the New
Jersey dtatute’ s pendties were “enforceable by the defendants only prospectively. . . 7 Sdvation Army,
919 F.2d at 192. The French order permits retroactive pendties. Second, while the exemptions
granted to the Sdvation Army alowed it to maintain the status quo, the French order had the immediate
effect of inducing Y ahoo! to implement new redtrictive policies onits auction Ste. Third, while the
perceived threat to the Sdvation Army was the potentid withdrawd of the exemptions in the future, the
provisons of the French order that require Y ahoo! to regulate the content of its websites on
Y ahoo.com never have been waived, suspended or stayed and gpparently remain in full force and
effect. Under these circumstances, Defendants' assurances that they do not intend to enforce the order
at the present time do not remove the threat that they may yet seek sanctions againgt Y ahoo!’ s present

and ongoing conduct®. See Abbott L abs. v. Gardner, 387 U.S. 136, 154 (1969) (“Thereisno

question in the present case that petitioners have sufficient standing as plaintiffs: the regulation is directed

SAgain, it would appear that lega means are available to Defendants both in France and in this
Court to eiminate such athrest, but as yet Defendants have not availed themselves of these
procedures.
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a them in particular; it requires them to make significant changes in their everyday business practices, if
they fail to observe the Commissioner's rule they are quite clearly exposed to the imposition of strong

sanctions”); Reno v. Catholic Soc. Servs, Inc., 509 U.S. 43, 57 (1993) (construing Abbott

L aboratories to mean that if “[p]romulgation of the chalenged regulations present[s] plaintiffs with the
immediate dilemmato choose between complying with newly imposed, disadvantageous restrictions
and risking serious pendties for violation,” the controversy isripe).

3. Abstention.

Defendants next argue that this Court should abstain from deciding the instant case because
Y ahoo! smply is unhgppy with the outcome of the French litigation and is trying to obtain amore
favorable result here. Indeed, abstention is an appropriate remedy for international forum-shopping. In

Supermicro Computer, Inc. v. Digitechnic, SA., 145 F.Supp.2d 1147 (N.D. Cal. 2001), aCdifornia

manufacturer was sued by a corporate customer in France for sdlling a defective product. The
Cdifornia company sought a declaratory judgment in the United States that its products were not
defective, that the French customer’s misuse of the product caused the product to fail, and that if the
Cdiforniacompany was & fault, only limited legd remedies were available. The court concluded that
the purpose of the action for declaratory relief wasto avoid an unfavorable result in the French courts.
It noted that the action was not filed until ayear after the French proceedings began, that the French
proceedings were gtill ongoing, and that the French defendants had no intent to sue in the United States.
It concluded that the declaratory relief action clearly was “litigation involving the same parties and the

same disputed transaction.” 1d., at 1152.
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In the present case, the French court has determined that Y ahoo!’ s auction Site and website
hogtings on Y ahoo.com violate French law. Nothing in Yahoo!’s suit for declaratory rdlief in this Court
appears to be an attempt to relitigate or disturb the French court’ s gpplication of French law or its
orders with respect to Y ahoo!’s conduct in France.’® Rather, the purpose of the present action isto
determine whether a United States court may enforce the French order without running afoul of the
Frg Amendment. The actionsinvolve distinct legd issues, and as this Court concluded in its
jurisdictiond order, a United States court is best Stuated to determine the gpplication of the United
States Condtitution to the facts presented.’! No basis for abstention
has been established.

4. Comity

No legd judgment has any effect, of its own force, beyond the limits of the sovereignty
from which its authority is derived. 28 U.S.C. § 1738. However, the United States Congtitution and
implementing legidation require that full faith and credit be given to judgments of Sdter dates, territories,
and possessions of the United States. U.S. ConsT. art. 1V, 88 1, cl. 1; 28 U.S.C. § 1738. The extent

to which the United States, or any State, honorsthe judicia decrees of foreign nations is amatter of

10Arguably, Yahoo! does seek to rditigate the French court’ s factua determination thet
Y ahoo! does possess the technology to comply with the French order. For the reasons discussed
herein, the Court concludes that Y ahoo!’ s ability to comply with the order isimmateria to the question
of whether enforcement of the order in the United States would be congtitutional.

11Yahoo!, Inc. v. LaLigue Contre Le Racisme & L’ Antisemitisme, 145 F.Supp 2d. 1168,
1179 (N.D.Cal. 2001).

18
Case No. C-00-21275 JF
ORDER GRANTING MOTION FOR SUMMARY JUDGMENT
(FLC3)




© 00 N oo o b~ w N P

N N RN RN N N NN R R P B R R R R R R
0w N O O N W N P O © 0 ~N O O M W N B O

choice, governed by “the comity of nations.” Hilton v. Guyat, 159 U.S. 113, 163 (1895). Comity “is
neither amatter of absolute obligation, on the one hand, nor of mere courtesy and good will, upon the
other.” Hilton, 159 U.S. at 163-64 (1895). United States courts generdly recognize foreign judgments
and decrees unless enforcement would be prejudicia or contrary to the country’ sinterests. Somportex

Ltd. v. Philadephia Chewing Gum Corp., 453 F.2d 435, 440 (3d Cir.1971) cert. denied, 405 U.S.

1017 (1972); Laker Airwaysv. Sabena Belgian World Airlines, 731 F.2d 909, 931 (D.C. Cir. 1984)

(“[T]he court] is not required to give effect to foreign judicid proceedings grounded on policies which

do violence to its own fundamentd interests.”); Tahan v. Hodgson, 662 F.2d 862, 864 (D.C. Cir.

1981) (“[R]equirements for enforcement of aforeign judgment expressed in Hiltonarethat . . . the
origind claim not violate American public policy . . . that it not be repugnant to fundamenta notions of
what is decent and just in the State where enforcement is sought.”).

Asdiscussed previoudy, the French order’ s content and viewpoint-based regulation of the web
pages and auction Site on Y ahoo.com, while entitled to great deference as an articulation of French law,
clearly would be inconsstent with the First Amendment if mandated by a court in the United States.
What makesthis case uniquely chalenging is that the Internet in effect alows one to spesk in more than
one place a the sametime. Although France has the sovereign right to regulate what speechis
permissible in France, this Court may not enforce aforeign order that violates the protections of the
United States Congtitution by chilling protected speech that occurs Smultaneoudy within our borders.

See, eq., Mausavitch v. Tdnikoff, 877 F.Supp. 1, 4 (D.D.C. 1995) (declining to enforce British libel
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judgment because British libel standards “ deprive the plaintiff of his conditutiond rights’); Bachchan v.

India Abroad Publications, Inc., 585 N.Y.S.2d 661 (Sup.Ct. 1992) (declining to enforce a British libel

judgment because of its“ chilling effect” on the First Amendment); see also, Abdullah v. Sheridan

Square Press, Inc., No. 93 Civ. 2515, 1994 WL 419847 (S.D.N.Y. May 4, 1994) (dismissing a libel
clam brought under English law because “establishment of aclam for libel under the British law of
defamation would be antithetica to the First Amendment protection accorded to the defendants.”).
The reason for limiting comity in thisareais sound. “The protection to free speech and the press
embodied in [the First] amendment would be serioudy jeopardized by the entry of foreign [] judgments
granted pursuant to standards deemed gppropriate in [another country] but considered antithetica to
the protections afforded the press by the U.S. Congtitution.” Bachchan, 585 N.Y.S.2d at 665. Absent
abody of law that establishes internationa standards with respect to speech on the Internet and an
gopropriate treaty or legidation addressng enforcement of such standards to speech originating within
the United States, the principle of comity is outweighed by the Court’s obligation to uphold the First
Amendment.*2
B. Rule 56(f)

Fep. R. Civ. P. 56(f) permits a court either to postpone determination of a motion for
summary judgment or to deny such maotion pending further discovery. A court may take such action

when “it gppear[s] from the affidavits of a party opposing the motion that the party cannot for reasons

12The Court expresses no opinion as to whether any such treety or legidation would or could
be condtitutiond.
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dated present by affidavit facts essentid to judtify the party’s opposition.” FeD. R. Civ. P. 56(f). To
judtify a continuance, the Rule 56(f) motion must demondtrate 1) why the movant needs additiond

discovery and 2) how the additiond discovery likely will creste a genuine issue of materid fact. Krimv.

BancTexas Group, Inc., 989 F.2d 1435, 1442 (5th Cir.1993).

Defendants assert that further discovery may lead to the development of triable issues of fact
concerning the extent to which Y ahoo!’ s modifications to its auction Ste have affected its potentia
ligdbility under the French order and asto Y ahoo!’ s technologica ability to comply with the order.
Defendants contend that these issues are material because the law is unsettled as to whether the First
Amendment protects speech originating within the United States that is expresdy targeted at aforeign
market. In Desal v. Hersh, 719 F.Supp. 670, 676 (N.D. Ill. 1989) aff' d, 54 F.2d 1408 (7th Cir.
1992), an author published abook in the United States about former Secretary of State Henry
Kissnger. A former Indian government officia who was mentioned in the book brought a defamation
action in the United States, seeking to apply Indian law. Although it held that the First Amendment
applied extraterritorialy to publication of the book and therefore refused to gpply Indian defamation
law, it dso commented that “for purposes of suits brought in United States courts, first amendment
protections do not apply to al extraterritorial publications by persons under the protections of the
Condtitution.” Id., 719 F.Supp. at 676.

Reying upon this dictum, Defendants suggest that discovery may produce additiond evidence

that would preclude summary judgment on First Amendment grounds.  However, unlike the defendant
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in Desai, who claimed protection under the Firss Amendment for his extraterritorial conduct, Y ahoo!
seeks protection for its actionsin the United Sates, specificaly the waysin which it configures and
operatesits auction and Y ahoo.com Sites. Moreover, the French order requires Y ahoo! not only to
render it impossible for French citizens to access the proscribed content but aso to interpret an
impermissibly overbroad and vague definition of the content that is proscribed. If ahypothetica party
were physcdly present in France engaging in expresson that wasillegd in France but legd inthe
United States, it is unlikdy that a United States court would or could question the gpplicability of
French law to that party’s conduct. However, an entirdly different case would be presented if the
French court ordered the party not to engage in the same expresson in the United States on the basis
that French citizens (along with anyone e se in the world with the means to do so) later could reed, hear
or seeit. Whilethe advent of the Internet effectively has removed the physicd and tempord eements
of this hypotheticd, thelegd andyssisthe same.

In light of the Court’s conclusion that enforcement of the French order by a United States court
would be inconsgtent with the First Amendment, the factual question of whether Y ahoo! possessesthe
technology to comply with the order isimmaterid. Even assuming for purposes of the present motion
that Y ahoo! does possess such technology,*® compliance till would involve an impermissible restriction
on speech. Accordingly, Defendants motion pursuant to Rule 56(f) motion will be denied.

V.CONCLUSION

B3 As noted earlier, the French court expresdy found against Y ahoo! asto this point in its order
of November 20, 2000.
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Y ahoo! seeks a declaration from this Court that the First Amendment precludes  enforcement
within the United States of a French order intended to regulate the content of its speech over the
Internet. Y ahoo! has shown that the French order isvalid under the laws of France, that it may be
enforced with retroactive pendties, and that the ongoing possibility of its enforcement in the United
States chills Yahoo!’s Firss Amendment rights. Y ahoo! aso has shown that an actud controversy
exigs and thet the threet to its condtitutiond rightsisreal and immediate. Defendants have failed to
show the existence of a genuine issue of materid fact or to identify any such issue the existence of which
could be shown through further discovery. Accordingly, the motion for summary judgment will be

granted. The Clerk shdl enter judgment and close thefile.

IT IS SO ORDERED.
DATED:
JEREMY FOGEL
United States Digtrict Judge
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