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IF YOU WANT to win a patent infringement
trial, don’t spend too much time worrying
about picking the perfect jury, advises
William F. Lee, co-managing partner of
Wilmer Cutler Pickering Hale and Dorr.

With just three peremptory challenges,
attorneys can’t possibly cull an ideal panel.
“Most of our focus is on selecting the themes
that will resonate with any juror,” the Boston
attorney said. 

Jurors can appreciate an inventor’s 
passion for creation and can understand the
significance of the technology at issue—
and they’d like to hear it as clearly and 
succinctly as possible, please. 

With 29 years of experience and about
175 trials under his belt, Lee knows what
works. He’s handled intellectual property
cases involving techniques for creating 
acid-washed jeans and genetically 
engineered tomatoes. 

More recently, he scored a big victory
against Hewlett-Packard Co. in an infringe-
ment case involving three patents for remote
data storage and mirroring technology. The
case was settled while on appeal, netting his
client, EMC Corp., about $325 million. 

He and his trial team prevailed in part by
making their case as compact as possible.
They offered just five witnesses: an EMC
executive, two inventors, a Princeton
University professor of intellectual 

engineering and an industry consultant.
Presenting their case, including cross-
examination, took four days.

“I love the phrase from Albert Einstein: If
you cannot explain it to your grandmother
in one minute, then you don’t understand
it,” said Lee, 55.

Thinking one step ahead
He and his trial team, to whom he gives

much credit, specialize in distilling patent
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issues and complex technology down to
their essence and then persuading juries to
take their side. And while they’re making
their case, Lee and his team are thinking a
step ahead to a possible appeal.

“In IT [information technology] litiga-
tion, you need to prove all the technical
facts you need to go up on appeal, but you
have to do it in a way that the jury’s not
going to be disengaged or bored,” Lee said.

While he’s presenting a case that will
impress jurors, he’s at the same time
analyzing how best to equip them 
for deliberations. His goal is to help 
jurors understand what constitutes a win 
for his client.

“Don’t underestimate the likelihood that
the jury will seek a compromise decision,”
Lee said, noting that a panel might hammer
out a verdict that finds a patent valid but
not infringed. 

Jurors don’t realize that their verdict may
mean a loss for the plaintiff, so attorneys
must remember to educate them about the
significance of each section of the verdict
form. “You have to steer them away from a
compromise verdict,” he cautioned.

During trial preparations, he turns to
mock juries to hone his key themes and
gather feedback on witnesses’ credibility and
appeal. He also uses them to gauge how
effectively his team conveys the workings of
the technology at the heart of the litigation.

Lee and his team members also use mock
trials to sharpen their case by “representing”
the opposition. Arguing the other side’s case
is an effective way to sharpen your own
arguments, he said.

His prowess has earned him respect 
not only from colleagues but also 
from adversaries. 

“Even though he beat me in the case, it
was a pleasant experience,” said Hewlett-
Packard’s lead counsel, Mark E. Ferguson 
of Chicago’s Bartlit Beck Herman 
Palenchar & Scott. 

Ferguson described Lee as “one of 
the best trial lawyers out there. Everything
he does, he does for a reason and he 

does it right and does it well....I respect 
him as an adversary.” 

Ferguson, a founding partner of Bartlit
Beck, had argued in trial that EMC’s patents
were invalid and did not infringe. He said
Lee prevailed in part because he thoroughly
knew the case and was in a strong position
thanks to a series of favorable claim 
interpretations on patents.

Sharing the credit
Lee is quick to share 

credit for successes with 
his colleagues. He credits
Cynthia D. Vreeland, a 
partner at Wilmer Cutler,
with ably managing the
EMC case through discovery
and trying half of it. 

He also relied on a dozen
young partners who are 
“so good and so capable,”
particularly Richard “Chip”
O’Neill, a junior partner
who did “spectacularly good”
work on the EMC case.

And he applauds the work of three EMC
in-house attorneys, who provided help with
trial strategy and evidence. EMC Corp. v.
Hewlett-Packard Co. Inc., No. 00-40188-
NMG (D. Mass.).

Lee didn’t train to be a patent lawyer,
and he notes that most of the cases he’s tried
haven’t involved patents. But he’s made his
mark in IP litigation with some key cases. 

In 1989, he and his colleagues litigated
one of the country’s first major biotech-
nology cases, representing Genetics
Institute Inc. against Amgen Inc. in a patent
infringement case involving a genetically
engineered drug. 

They won the case in trial and then lost
on appeal, but the case turned the IP 
spotlight on him and the firm. Amgen Inc. v.
Chugai Pharmaceutical Co. and Genetics
Institute Inc., No. 87-2617-Y (D. Mass.).

Lee was featured in The National Law
Journal’s 1996 “Winning” section after two
big victories. He’d successfully defended

Atrium Medical Corp. in a 1995 patent
infringement trial in which the jury found
that plaintiff Deknatel Inc.’s patent on a
heart surgery device was invalid. Deknatel
Technology Corp. v. Atrium Medical Corp.,
No. 92-10388-NG (D. Mass.). 

And in 1996, he emerged the winner in
a bench trial in which he represented
Calgene Inc. against Enzo Biochem Inc.’s
charges of infringement on four patents for 

a genetically engineered 
tomato. Enzo Biochem Inc. v.
Calgene Inc., No. 93-110-JF
(D. Del.).

He was hired by Gemstar-
TV Guide International Inc.
to handle cases on appeal
after the company lost a 
half-dozen trials involving
patents for its onscreen 
programming guides used 
by cable and satellite 
television providers. 

A federal circuit court’s
reversal in 2004 paved 

the way for his client to secure a $190 
million settlement.

A whirlwind
The balance of 2005 is shaping up to be

a whirlwind of briefs, trials and hearings. Lee
has patent infringement cases slated for 
trials in July and August. 

In September, he’ll handle an Eastman
Kodak Co. case before the International
Trade Commission. November brings 
litigation involving virtual machine 
software for EMC and Microsoft Corp.

Lee, who estimates he works as much 
as 70 hours a week, says his job 
invigorates him. Asked if he’s too busy, 
he laughs. “I feel,” he said, “like I’m 
gainfully employed.”
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� Work to keep your
case short and
sweet.

� Present your case
with an eye on
possible appeal.

� Practice arguing
the other side’s
case.
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