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Outer Bounds of Safe Harbors: Lehman-Swedbank Decision Limits Setoff Rights 
Under Swap Agreements  

Parties to swap agreements enjoy the protections of “safe harbors” under Sections 560 and 561 of the 
Bankruptcy Code,1 which generally permit the setoff of swap obligations even after a counterparty has 
entered bankruptcy, and even where the setoff of non-swap obligations would be prohibited by the 
Bankruptcy Code’s automatic stay.  
 
However, a recent decision in the Lehman bankruptcy, involving the setoff rights of a foreign bank,2 limits 
the right of setoff under the swap agreement safe harbors by enforcing a timing requirement for setoff 
found in Bankruptcy Code Section 553(a). Under this decision, a swap participant may continue to net its 
pre-bankruptcy swap claims against pre-bankruptcy collateral of a counterparty in bankruptcy, but a swap 
counterparty may not net such claims against post-bankruptcy collateral of the debtor in bankruptcy.  
 
This decision, which the bank has appealed, is notable because of its effect on the bank—prohibiting it 
from applying millions of dollars in post-bankruptcy deposits by Lehman against Lehman’s pre-bankruptcy 
swap obligations. It is also notable because it establishes an outer boundary on the swap agreement safe 
harbors, which might otherwise, taken literally, seem to be virtually boundless in scope. 
 
Rights of Setoff and the Safe Harbor Provisions Under the Bankruptcy Code 
 
 A. Setoff Rights 
 
In everyday commercial transactions, it is common for counterparties to net or offset mutual obligations, 
with the net debtor paying the net creditor only the net amount owed. The Bankruptcy Code does not 
create its own right for a creditor to set off amounts it owes to a debtor in bankruptcy against amounts the 
debtor owes to it, but, subject to certain conditions, it preserves whatever rights of setoff might have been 
available to the creditor outside of bankruptcy. In particular, Section 553 of the Bankruptcy Code specifies:  
 
 “Except as otherwise provided in this section and in sections 362 and 363 of this title, this title 
 does not affect any right of a creditor to offset a mutual debt owing by such creditor to the debtor 
 that arose before the commencement of the case under this title against a claim of such creditor 
 against the debtor that arose before the commencement of the case.”3 
 
Thus, so long as the creditor would have been entitled to set off outside of bankruptcy—and state and 
other applicable non-bankruptcy law generally recognizes rights of setoff—the creditor will also be able to 
set off in bankruptcy provided that three conditions are satisfied: (1) the debt owed by the debtor to the 
                                                 
1 References to the Bankruptcy Code and its sections are references to 11 U.S.C. §§ 101-1532 (2010). 
 
2 In re Lehman Bros. Holdings Inc., 2010 WL 1783395 (Bankr. S.D.N.Y. May 5, 2010). 
 
3 11 U.S.C. § 553(a) (emphasis added). 
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creditor must have arisen pre-petition—i.e., before the debtor filed for bankruptcy; (2) the debtor’s claim 
against the creditor must also have arisen pre-petition; and (3) the debt owed by the debtor to the creditor 
and the claim of the debtor against the creditor must be “mutual.”4 The “mutuality” requirement has 
generally been interpreted to mandate that the debt owed by the debtor to the creditor and the claim of 
the debtor against the creditor must have “arisen in the same right” between the same parties acting in 
the same capacities.5 Whether on grounds of lack of mutuality—following its filing for bankruptcy in a 
Chapter 11 reorganization proceeding, a debtor is generally viewed as a different legal entity from the 
pre-petition debtor—or on the more straightforward basis that the claim and debt did not both arise pre-
petition, a creditor is generally prohibited from setting off a pre-petition claim it holds against the debtor 
against a post-petition debt it owes to the debtor.6 This rule promotes the bankruptcy policies of treating 
creditors equally and promoting the reorganization of debtors: a creditor holding a mere unsecured claim 
on the date the debtor files for bankruptcy cannot prefer itself by obtaining services or money from the 
debtor post-petition and then setting off; and a debtor seeking to reorganize can provide services to or 
deposit money with a creditor post-petition without fear that the creditor will be able to set off against its 
pre-petition claim and thereby never pay the debtor for the services or return the deposited funds to the 
debtor.  
 
 B. The Automatic Stay 
 
While the Bankruptcy Code generally preserves a creditor’s substantive rights of setoff—subject to the 
conditions described above—it temporarily stays the creditor’s right to effect such a setoff. One of the 
most fundamental protections for debtors in bankruptcy is the “automatic stay” against various creditor 
collection actions that arises, by operation of law, upon a debtor’s bankruptcy filing. Among those actions 
that are automatically stayed is “the setoff of any debt owing to the debtor that arose before the 
commencement of the case under this title against any claim against the debtor.”7 A creditor may, 
however, file a motion with the bankruptcy court presiding over the debtor’s bankruptcy case for relief 
from the automatic stay to effect such a setoff.8 If the creditor is a bank, the U.S. Supreme Court has held 
that the bank may place a temporary “administrative hold” or “freeze” on a debtor’s bank account—
prohibiting the debtor from withdrawing its pre-petition funds from the account—while the bank promptly 
moves for relief from the automatic stay to set off the funds in the account against the bank’s claim 
against the debtor.9  
                                                                                                                                                                                                  
 C. Safe Harbors 
 
While the “automatic stay” and other generally-applicable provisions of the Bankruptcy Code may apply in 
most instances, there are a number of exceptions. Among these are several so-called “safe harbors” 
provided to protect creditors who have entered into a variety of securities or other financial transactions, 
including swap agreements, with a debtor. Section 560 of the Bankruptcy Code specifies:  
 
 “The exercise of any contractual right of any swap participant or financial participant to cause the 
 liquidation, termination, or acceleration of one or more swap agreements because of a condition 

                                                 
4 In re Lehman Bros. Holdings, Inc., 404 B.R. 752, 757 (Bankr. S.D.N.Y. 2009) (quoting In re Bousa Inc., 
2006 WL 2864964, at *3 (Bankr. S.D.N.Y. 2006)). 
 
5 See, e.g., Scherling v. Hellman Elec. Corp. (In re Westchester Structures), 181 B.R. 730, 739 (Bankr. 
S.D.N.Y. 1995). 
 
6 See, e.g. In re Women First Healthcare, Inc., 345 B.R. 131, 134 (D. Del., 2006).  
 
7 11 U.S.C. § 362(a)(7). 
 
8 11 U.S.C. § 362(d). 
 
9 In re Strumpf, 516 U.S. 16 (1995). 
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 of the kind specified in section 365(e)(1) of this title [a so-called ipso facto clause] or to offset or 
 net out any termination values or payment amounts arising under or in connection with the 
 termination, liquidation or acceleration of one or more swap agreement [sic] shall not be stayed, 
 avoided, or otherwise limited by operation of any provision of this title or by order of a court or 
 administrative agency in any proceeding under this title.”10 
 
Similarly, Section 561 provides: 
 
 “The exercise of any contractual right . . . to cause the termination, liquidation, or acceleration of 
 or to offset or net termination values, payment amounts, or other transfer obligations arising 
 under or in connection with one or more . . . swap agreements . . . shall not be stayed, avoided or 
 otherwise limited by operation of any provision of this title or by any order of a court or 
 administrative agency in any proceeding under this title.11  
 
Consistent with these safe harbors, the automatic stay provision in the Bankruptcy Code—Section 362—
includes an express carve-out for the exercise of rights of a swap participant under Section 560. Thus, 
Section 362(b)(17) states: 
 
 “The filing of a petition . . . does not operate as a stay—. . . of the exercise by swap participant . . . 
 of any contractual right . . . to offset or net out any termination value, payment amount, or other 
 transfer obligation arising under or in connection with [a swap agreement].12  
 
The interplay among the three sets of provisions applicable to setoffs—the general preservation of a 
creditor’s setoff rights under Section 553, the usual automatic stay against their exercise without 
bankruptcy court authority under Section 362, and the safe harbors for swap agreements provided under 
Sections 560 and 561 (and the concomitant exception to the automatic stay under Section 362(b)(17)) 
became the central issue in a recent important decision in the Lehman Chapter 11 bankruptcy case.  
 
The Lehman-Swedbank Decision 
 
On May 5, 2010 Judge Peck of the U.S. Bankruptcy Court of the Southern District of New York issued a 
Memorandum Decision, upholding the mutuality requirement of Section 553 for the exercise of setoff 
rights by creditors in bankruptcy, even where the creditor’s claim arises under swap agreements that 
would otherwise seemingly fall under the safe harbor provisions of the Bankruptcy Code. The creditor, 
Swedbank, AB (“Swedbank”), is now appealing that decision. 
 
 A. Background 
 
On September 15, 2008, Lehman Brothers Holdings Inc. (“LBHI”) and various of its affiliates (together 
with LBHI, the “Lehman Debtors”) filed for bankruptcy protection under Chapter 11 of the Bankruptcy 
Code. At the time, the Lehman Debtors had a longstanding relationship with Swedbank. As of the petition 
date, LBHI maintained a general deposit account with Swedbank in Stockholm, Sweden (the “Account”), 
was a party to a master swap agreement with Swedbank, and also served as a guarantor of other swap 
agreements between LBHI affiliates and Swedbank. 
 
As is common with swap agreements, the bankruptcy filings constituted events of default under the 
Lehman Debtors-Swedbank swap agreements, giving rise to an early termination of those agreements 
and a right to payment thereunder in favor of the party “in the money” under the agreements, which 

                                                 
10 11 U.S.C. § 560 (emphasis added). 
 
11 11 U.S.C. § 561 (emphasis added). 
 
12 11 U.S.C. § 362(b)(17). 
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Swedbank claimed to be. Such ipso facto clauses—contractual provisions specifying that the filing for 
bankruptcy by one party to the agreement is in and of itself an event of default, affording the counter-party 
the right to terminate the agreement or exercise other remedies—are generally not enforceable in 
bankruptcy.13 But the Bankruptcy Code’s safe harbors for swap agreements provide an exception to this 
general rule; a creditor that is a party to a swap agreement may enforce an ipso facto provision in the 
agreement and liquidate, terminate or accelerate the agreement and set off or net out payment amounts 
owed to it arising out of the liquidation, termination or acceleration of the agreement.14 Moreover, at least 
one of the Lehman Debtors-Swedbank swap agreements expressly afforded Swedbank a contractual 
right of setoff. 
 
Shortly after the Lehman Debtors filed for bankruptcy, Swedbank placed an administrative freeze on the 
Account, preventing the Lehman Debtors from withdrawing any amount from the Account. It told the 
Lehman Debtors that it was doing so because it wished to preserve its rights of offset. But, at the same 
time, Swedbank permitted the Lehman Debtors to continue to deposit additional sums into the Account. In 
fact, between September 15, 2008, when the Lehman Debtors filed for bankruptcy, and November 12, 
2009—a period of some 14 months—the Lehman Debtors deposited substantial sums in the Account. 
The Account had only 2,140,897 Swedish Krona in it as of the bankruptcy petition date, but that balance 
grew to 84,906,364 Swedish Krona by November 12, 2009. All in all, the Lehman Debtors deposited 
82,765,466 Swedish Krona—approximately U.S. $11.7 million—in the Account after the petition date. 
Swedbank took the position that it could set off this sum against what it claimed was approximately U.S. 
$13.9 million owed to it by LBHI as either counterparty or guarantor under the Lehman Debtors-
Swedbank swap agreements. The Lehman Debtors asserted that Swedbank could not set off and that 
Swedbank was violating the automatic stay by refusing to allow LBHI to withdraw any funds from the 
Account. The Lehman Debtors brought the issue to the Bankruptcy Court, filing what they styled a 
“Motion Pursuant to Sections 105(a) and 362 of the Bankruptcy Code for an Order Enforcing the 
Automatic Stay Against and Compelling Payment of Post-Petition Funds by Swedbank AB” (the “Motion”).  
 
 B. Lehman Debtors’ Argument 
 
The Lehman Debtors argued that, by placing an administrative freeze on LBHI’s Account and not moving 
for relief from the automatic stay for more than a year, Swedbank had violated the automatic stay, even if 
Swedbank had a valid right of setoff. The Lehman Debtors also argued that, in any event, Swedbank did 
not have a right of setoff because the requirements for setoff under Section 553 of the Bankruptcy Code 
were not met. In particular, the Lehman Debtors contended that the requisite mutuality under Section 553 
for setoff in bankruptcy was missing: while Swedbank’s claim against the Lehman Debtors arose pre-
petition, its debt to the Lehman Debtors arose post-petition since the balance in the Account consisted 
largely (if not entirely) of post-petition deposits. 
 
 C. Swedbank’s Argument 
 
Swedbank relied on the safe harbor provisions of the Bankruptcy Code. Asserting that it had a contractual 
right of setoff under the swap agreements (and applicable non-bankruptcy law), Swedbank argued that no 
provision of the Bankruptcy Code could preclude Swedbank from exercising that right. It cited the express 
terms of Sections 560 and 561: “[t]he exercise of any contractual right” of a swap participant “to offset or 
net out” any “payment amounts” arising under or in connection with “the termination, liquidation, or 
acceleration of” a swap agreement may “not be stayed, avoided, or otherwise limited by operation of any 
provision” of the Bankruptcy Code. And, because it asserted that its right of setoff fell within the safe 
harbors, it argued that the automatic stay did not apply at all and, hence, it did nothing wrong in failing to 
move for relief from the stay over the 14-month period between the petition date and the date the Lehman 
Debtors filed their Motion. 
                                                 
13 11 U.S.C. § 365(e)(1). 
 
14 11 U.S.C. § 560. 
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 D. The Court’s Decision 
 
Judge Peck granted the Lehman Debtors’ Motion. He concluded that Swedbank had no right of setoff and 
that its “indefinite” administrative freeze of the Account “constitutes a continuing violation of the automatic 
stay.”15 Accordingly, he ordered Swedbank immediately to release the freeze and return to LBHI all funds 
that LBHI had deposited into the Account after the petition date. 
 
Judge Peck reached this result through a two-part analysis. First, he concluded that the normal 
requirements for setoff in bankruptcy were not met. “Here, mutuality is lacking because the funds in the 
Swedbank Account were deposited post-petition, while LBHI’s indebtedness to Swedbank arose pre-
petition under the applicable swap agreements.” 16 
 
Judge Peck then proceeded to address the central issue: whether the safe harbor provisions in Sections 
560 and 561 of the Bankruptcy Code meant that the mutuality requirement of Section 553(a) did not apply 
to a setoff under a swap agreement. Judge Peck concluded that the answer is no: 
  
 “By their plain terms, these safe harbor provisions do not alter the axiomatic principle of 
 bankruptcy law, codified in section 553, requiring mutuality in order to exercise a right of setoff. 
 These safe harbor provisions simply do not directly address the requirements of mutuality under 
 section 553(a). Instead these exceptions permit the exercise of a contractual right of offset in 
 connection with swap agreements, notwithstanding the operation of any provision of the 
 Bankruptcy Code that could operate to stay, avoid or otherwise limit that right, but that right must 
 exist in the first place.”17 
  
 “To require that the offsetting balances are mutual does not stay, avoid, or limit the right to offset 
 because that right only exists in bankruptcy when there is mutuality.” 18 
 
Judge Peck read the language of Sections 560 and 561 narrowly, concluding that it creates only an 
exception to the automatic stay under Section 362, but not to the mutuality requirement of Section 553: 
 
 “Swedbank’s reading of sections 560 and 561 . . . improperly conflates the ‘shall not be stayed . . . 
 by operation of any provision of this title’ language with the commonly-used phrase 
 ‘notwithstanding any other provision of law.’ It is true, as Swedbank points out, that the phrase 
 ‘notwithstanding any other provision of law’ has consistently been interpreted as written by 
 courts. . . . But the Court must honor the plain language of the safe harbor provisions, which, by 
 the terms, do not contain such a blanket ‘notwithstanding’ clause. . . . Instead, the language in 
 the safe harbor provisions relied on by Swedbank renders the automatic stay inapplicable in the 
 context of safe harbored contracts—the central purpose of the safe harbor provisions—and does 
 not eliminate the mutuality requirement of section 553(a).”19 
 
In this regard, Judge Peck noted that Congress had amended the Bankruptcy Code to add the safe 
harbors found in Sections 560 and 561 long after it had enacted Section 553. “If Congress had intended 

                                                 
15 In re Lehman Bros. Holdings Inc., 2010 WL 1783395, at *8 (Bkrtcy. S.D.N.Y.). 
 
16 Lehman Bros., 2010 WL 1783395, at *3. 
 
17 Lehman Bros., 2010 WL 1783395, at *5. 
 
18 Lehman Bros., 2010 WL 1783395, at *6. 
 
19 Id. 
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to establish a plainly worded exception to the rule limiting setoff to mutual pre-petition claims, it would 
have done so explicitly.”20 
 
Having concluded that Sections 560 and 561 provided Swedbank with no safe harbor, Judge Peck had 
little difficulty also finding that it had violated the automatic stay: 
 
 “Swedbank has not moved for relief from the stay, despite having implemented its administrative 
 freeze shortly after the Commencement Date. Swedbank’s failure to comply with section 362 of 
 the Bankruptcy Code is particularly troublesome in light of the fact that it is well aware that 
 mutuality does not exist here. The indefinite administrative freeze is unjustified and constitutes a 
 continuing violation of the automatic stay.”21  
 
In the final analysis, Judge Peck determined that Sections 560 and 561 were intended to protect the pre-
petition rights of a non-debtor swap participant, but not to permit it to improve its position post-petition to 
the detriment of other creditors: 
 
 “Sections 560 and 561 preserve contractual rights of setoff for mutual pre-petition obligations—
 essentially assuring the nondebtor swap counterparty that the advent of bankruptcy will not 
 frustrate pre-petition commercial expectations relating to setoff and netting. But these sections 
 do not improve the position of a nondebtor counterparty beyond its pre-petition commercial 
 expectations. 
 
 . . .  
  
 Rather than seeking to protect rights in existing collateral, Swedbank is seeking to take 
 advantage of its good fortune as recipient of post-petition funds. Such an incremental recovery is 
 more than any swap counterparty reasonably should expect. Instead of upholding the legitimate 
 commercial expectations of derivative contrary counterparties, a finding for Swedbank on this 
 issue would result in a windfall to Swedbank to the detriment of other creditors.”22 
 
The Final Word? 
 
Swedbank recently noticed an appeal from Judge Peck’s decision. It also moved for a stay pending 
appeal, but Judge Peck denied that motion. If Swedbank pursues the appeal, and the appeal is not 
dismissed as moot (to the extent Swedbank is required to permit LBHI to withdraw funds from the 
Account while the appeal is pending), it will be interesting to see what the appellate court or courts (there 
could be two levels of appeal, first to the district court and then to the U.S. Court of Appeals for the 
Second Circuit) conclude.  
 
First, the appellate court(s) will likely need to confront a “plain meaning” argument by Swedbank. The U.S. 
Supreme Court has held that, in general, the Bankruptcy Code should be construed, like any other statute, 
in accordance with its plain meaning.23  
 
Under a literal reading of the statutory language, several aspects of Sections 560 and 561 appear to lend 
                                                 
20 Id. 
 
21 Lehman Bros., 2010 WL 1783395, at *8. 
 
22 Lehman Bros., 2010 WL 1783395, at *9. 
 
23 See, e.g. U.S. v. Ron Pair Enters., Inc., 489 U.S. 235, 242 (1989) (the “plain meaning of legislation 
should be conclusive, except in the rare cases in which the literal interpretation of a statute will produce a 
result demonstrably  at odds with the intention of its drafters”); Florida Dep’t of Revenue v. Piccadilly 
Cafeterias, 554 U.S. 33 (2008). 
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support to Swedbank’s position. First, Sections 560 and 561, by their terms, protect “any contractual right” 
of a swap participant. If Congress had meant to limit this protection to contractual rights that otherwise 
were enforceable under the Bankruptcy Code—to incorporate the statutory prerequisite of “mutuality” 
contained in Section 553—it could have limited the protection to a “legal right” or a “contractual right that 
is otherwise enforceable in a case under the Bankruptcy Code.” Second, Sections 560 and 561, by their 
terms, also provide that no such contractual right shall be “stayed, avoided or otherwise limited.” Under 
basic canons of statutory construction, each of these three terms, separated by the disjunctive “or,” must 
be given independent meaning.24 If Congress had intended Sections 560 and 561 simply to “render[] the 
automatic stay inapplicable,” as Judge Peck concluded, it could have simply provided that no contractual 
right shall be “stayed,” without also adding that no such right shall be “avoided or otherwise limited.” And, 
even if the term “avoided” could be read to refer, not to Section 553’s mutuality requirement, but solely to 
the so-called “avoidance” powers under the Bankruptcy Code—the right of a trustee or Chapter 11 
debtor-in-possession to seek to set aside transfers of property as preferences, fraudulent conveyances or 
the like—Sections 560 and 561 also state that no contractual right of setoff arising under a swap 
agreement may be “otherwise limited.” Finally, Sections 560 and 561, by their terms, also provide that no 
such contractual right shall be stayed, avoided or otherwise limited by “operation of any provision of this 
title.” Title 11 is the Bankruptcy Code, and Section 553, with its mutuality requirement, is a “provision of 
this title.” Thus, while it is true, as Judge Peck noted, that Sections 560 and 561 do not specifically refer 
to Section 553, they refer more broadly to “any provision of this title,” a reference that seemingly 
incorporates Section 553. If Congress had intended Sections 560 and 561 only to “render[] the automatic 
stay inapplicable,” and not also the mutuality requirement of Section 553, it could have referenced 
Section 362—the provision for the automatic stay—rather than the broader “any provision of this title.” In 
short, applying a plain-meaning interpretation of Sections 560 and 561, Swedbank can argue that Section 
553’s mutuality requirement cannot be read to prevent it from setting off because otherwise its 
“contractual right,” as set forth in the applicable swap agreement, will be “avoided” or at least “limited” by 
operation of “a provision of this title.”  
 
This is not to say that the Lehman Debtors will have no plausible counter-arguments based on the literal 
language of the Bankruptcy Code. Among other such arguments, Congress amended Section 553 after it 
enacted the safe harbor provisions of Sections 560 and 561, expressly limiting the application of certain 
parts of Section 553 with respect to contractual rights of offset under Sections 560 and 561. For example, 
while Section 553 generally bars a creditor from setting off a claim that was transferred to the creditor 
within 90 days of the date the debtor went into bankruptcy, it excepts from this bar a creditor’s claim 
under a swap agreement covered by Sections 560 or 561.25 Congress included no similar exception in 
Section 553 to the general requirement of mutuality. Citing this distinction, Judge Peck concluded that the 
“amendments to section 553 with respect to sections 560 and 561 are narrow and leave intact the 
mutuality requirement of section 553(a).”26 
 
Second, it will also be interesting to see how the appellate court(s) address the equities of the case. 
There is certainly some force to Judge Peck’s analysis that Swedbank was seeking, not to protect its pre-
petition rights, but rather to obtain a substantially larger recovery on its pre-petition claim simply through 
the happenstance that LBHI deposited millions of dollars in additional funds into the Account after the 
petition date. And, while Swedbank took the position that the automatic stay did not apply at all and it 
                                                 
24 Williams v. Taylor, 120 S. Ct. 1495, 1498 (2000) (interpreting 28 U.S.C.A. § 2254 (d)(1) and giving 
independent meaning to clauses separated by the word  “or” because it is “a cardinal principal of statutory 
construction that courts must give effect, if possible, to every clause and word of a statute”). 
 
25 11 U.S.C. § 553(a)(2)(B)(ii) (“. . . this title does not affect any right of a creditor to offset a mutual 
debt . . . except to the extent that  . . . (2) such claim was transferred, by an entity other than the debtor, 
to such creditor (A) after the commencement date; or (B)(i) after 90 days before the date of the filing of 
the petition; and (ii) while the debtor was insolvent . . . except for a setoff of a kind described in section . . . 
560 or 561  . . .”) (emphasis added). 
  
26 Lehman Bros., 2010 WL 1783395, at *7. 
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therefore did not need to seek relief from the stay, nothing prevented it, early in the bankruptcy case and 
before LBHI had made such substantial post-petition deposits, from filing a motion or commencing a 
lawsuit in the bankruptcy court for a declaration that the stay did not apply. However, Swedbank did put 
the Lehman Debtors on notice early in the case that it was imposing an administrative freeze on the 
Account and asserting that it had rights of setoff, including rights protected by the safe harbor provisions 
of the Bankruptcy Code. Why LBHI continued thereafter to deposit funds in the Account, putting itself at 
risk if Swedbank’s legal position were ultimately upheld, is not clear. 
 
Finally, it is possible that the appellate court(s) will uphold Judge Peck’s determination that the safe 
harbors of Sections 560 and 561 are inapplicable, but on grounds other than those provided in the 
Bankruptcy Court’s opinion. In their reply brief before the Bankruptcy Court, the Lehman Debtors made 
an alternative argument focusing on the plain meaning of sections 560 and 561, but they did not 
emphasize the point at the hearing and Judge Peck mentioned it only in passing in a footnote in his 
opinion without deciding the issue: 
 
 “At the outset, it must be noted that the parties’ briefs present an additional and conceptually 
 distinct legal argument not dealt with in this ruling—specifically, whether the “safe harbors” of 
 sections 560 and 561 of the Bankruptcy Code permit Swedbank to exercise a right of setoff with 
 respect to funds in a general deposit account that was not identified as arising under a swap 
 agreement. As stated on the record at the conclusion of the [h]earing, it is unnecessary to rule on 
 this issue at this time. The parties elected not to emphasize this aspect of their dispute at the 
 [h]earing and the [c]ourt’s decision does not require consideration of this discrete legal issue. 
 Notably, this issue has been fully briefed in another matter currently before the [c]ourt involving 
 setoff disputes between Lehman and Bank of America, and the [c]ourt will address that issue at 
 the time of adjudication of this other litigation.”27 
 
The Lehman Debtors thus argued that, by their terms, the safe harbor provisions provide an exception to 
the automatic stay only for the netting of payment amounts “arising under or in connection with . . . one or 
more swap agreements.” While it appears that much (if not all) of the amounts that the Lehman Debtors 
owed to Swedbank “arose under” the Lehman Debtors-Swedbank swap agreements, the Lehman 
Debtors certainly can argue that Swedbank’s obligation to pay LBHI the $11.7 million in the Account did 
not arise under those swap agreements, but rather from the cash deposits LBHI made into the Account. 
This argument may assume more prominence on appeal and, because an appeals court can affirm on 
any ground properly raised below, 28 it is possible that Judge Peck’s ruling will be upheld on this 
alternative ground. 
 
In short, in several different respects, there are interesting arguments to be made on both sides. How 
they will be resolved on appeal remains to be seen. Given the importance of the safe harbor provisions to 
swap participants and other financial institutions, the resolution of the appeal will be eagerly awaited. 
 
 
 
 
 
 
 
 
 

                                                 
27 Lehman Bros., 2010 WL 1783395, at *3 n.12. 
 
28 See, e.g., Holmes v. Poskanzer, 342 Fed. Appx. 651, 642 (2d Cir. 2009) (quoting Reid v. Senkowski, 
961 F.2d 374, 378 (2d Cir. 1992)). 
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The Bottom Line 
 
The “safe harbors” available with respect to swap agreements and other financial instruments under the 
Bankruptcy Code are important protections for creditors when counterparties enter bankruptcy. However, 
these protections may be limited in certain respects, as demonstrated by the recent Lehman-Swedbank 
decision in the Southern District of New York Bankruptcy Court. While the Lehman-Swedbank decision 
has been appealed and its ultimate effect remains unclear, the decision highlights the tensions between 
fundamental bankruptcy principles and the “safe harbor” exceptions in the Bankruptcy Code. Whether or 
not Swedbank prevails in its appeal, parties to financial instruments should be cautious not to assume an 
unlimited breadth to the Bankruptcy Code exceptions seemingly applicable to their claims. 
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