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Introduction 

During the past few years, we have seen an unprecedented number of European 

Commission merger decisions that have been annulled by the EU courts.2  In 2002, 

the Court of First Instance (“CFI”) annulled three Commission prohibition decisions 

(Airtours3, Schneider Electric4, Tetra Laval5) and one clearance decision (Canal 

+/Lagardère6). In 2003, the CFI annulled a Commission clearance decision 

(BaByliss7), followed in 2004 by yet another annulment by the CFI of a prohibition 

decision due to procedural mistakes from the part of the Commission 

(MCI/WorldCom8).  In 2005, the EU’s highest court (European Court of Justice, 

“ECJ”) largely dismissed the Commission’s appeal of the CFI’s earlier judgment in 

                                                 
1  Thomas Mueller is a partner at Wilmer Cutler Pickering Hale and Dorr LLP and Pablo 
Charro was until recently an associate of the firm.  The views expressed in this paper are the 
authors’ and are not to be attributed to their firm or the firm’s clients. 
2  Throughout this article, references to the EU courts should be understood as references to 
both the Court of First Instance and the European Court of Justice. 
3  Case T-342/99, Airtours v. Commission, [2002] ECR II-2585. 
4  Case T-310/01, Schneider Electric v. Commission, [2002] ECR II-4071.  A second 
Commission decision, ordering the separation of Schneider Electric and Legrand’s business, was 
also annulled in Case T-77/02, the legal basis for the latter decision being the annulled prohibition 
decision. 
5  Case T-5/02, Tetra Laval BV v. Commission, [2002] ECR II-4381.  A second Commission 
decision, ordering the separation of Tetra Laval and Sidel’s business, was also annulled in Case T-
80/02, the legal basis for the latter decision being the annulled prohibition decision.   
6  Case T-251/00, Canal+/Lagardère v. Commission, [2002] ECR II-4825. 
7  Case T-114/02, BaByliss v. Commission, [2003] ECR II-1279.   
8  Case T-310/00, MCI  v. Commission, not yet reported. 
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Tetra Laval.9  During 2005, we may still see the outcome of the challenge brought by 

General Electric10 to the Commission’s veto of the acquisition of Honeywell.  

The judgments bring about much-needed clarification on important procedural and 

substantive points.  Yet even ore significantly, in sometimes blunt and undiplomatic 

language, the Court excoriated the Commission for its analysis of the evidence and 

called into question the rigor of its decisions.  These judgments inevitably triggered 

important questions of whether the unprecedented judicial activism may be the result 

of a stricter standard of review being imposed on the Commission in the merger 

review process, and whether the role that the EU courts had attributed to themselves 

overstepped the traditional boundaries of judicial review in competition cases. 

These concerns were in marked contrast to the concerns raised  prior to 2002.  At that 

time, the concern had been with what appeared to be the unbridled power of the 

Commission to act as “prosecutor, judge and executioner.”  In presentations at the 

time, one of the authors frequently commented that while the EC merger review 

process provided many more formal procedural safeguards than the process in the 

United States at an agency level where most cases were decided, the EC process 

exhibited less concern about the robustness of the evidentiary record for three reasons:  

(i)  the Commission’s Merger Task Force was understaffed and did not have adequate 

resources, including economists and their econometric software, (ii) the hierarchical 

structure of the Commission was exceedingly flat, so that a second review of the 

factual record was nearly impossible, and (iii) without a timely and probing judicial 

review of the factual record, the Commission lacked the disciplining effect that their 

US colleagues faced in knowing that they may be required to present their case to an 

independent arbiter.  These factors led, for instance, to the apparent use of “no-

names” quotations from newspaper articles as evidence or to the use of out-dated or 

clearly inadequate data to reach false conclusions.   

                                                 
9  Case C-12/03P, Commission v. Tetra Laval BV, not yet reported. The related appeal from 
the Commission against the CFI’s judgment on the related divestiture order was also dismissed in 
Case C-13/03P. 
10  Case T-210/01, General Electric v. Commission and Case T-209/01, Honeywell v. 
Commission. On the eve of this conference, the CFI affirmed the Commission decision in Case T-
87/05, EDP-Energias de Portugal v. Commission, [2005] O.J. C82/44. 
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The EU courts’ recent intervention, the resulting reforms immediately and forthrightly 

initiated by the Commission after the negative court decisions, and the changed 

economic climate have seemingly swept away the impediments to ensuring that 

Commission decision are well-founded in fact.  Indeed , the CFI’s decision this past 

week in EDP-Energias de Portugal v. Commission in which it criticized some factual 

elements of the Commission’s analysis but dismissed the complaint against it may be 

a first indication that the changes have had their desired effect.  Yet, even though the 

Commission seemed to accept and be prepared to address the implicit criticisms of the 

Court in the annulment decisions, the Commission also held the strong conviction that 

the Court had overstepped its bounds and displaced the Commission’s central role as 

the primary evaluator of the evidence. 

The Commission stated in the press release announcing its appeal of Tetra Laval: 

The CFI has imposed a disproportionate standard of proof for merger 
prohibitions decisions.  As a result, it has upset the balance between the 
interests of the merging parties and the protection of consumers, which is 
provided for in the Merger Regulation.  In this respect, the CFI has also 
exceeded its role, which is to review the administrative decision of the 
Commission for clear errors of fact or reasoning, and not to substitute its views 
of the case for that of the Commission. 

The questions for this article are (i) whether the recent decisions demonstrate that the 

EU courts have displaced the Commission as arbiters of evidence in merger cases and 

gone beyond the ordinary role of courts reviewing administrative agencies and (ii) 

whether the intensity of the factual review will continue once the Commission’s 

reforms have their desired effect and demonstrate that the Commission is taking 

evidence seriously. 

In part by looking across the Atlantic, we think we can answer both those questions in 

the negative.  First, it appears that the type of judicial review of administrative 

proceedings by EU courts is fully within the norm of jurisprudence applied to US 

agencies.  Second, the US experience parallels the evolution of the level of factual 

scrutiny that is observed in the recent EU decision.  In particular, when there are 

indicia that administrative agencies are not fulfilling their obligations to carefully 

scrutinize all of the evidence and engage in thoroughly reasoned decision-making, 

courts are apt to take a “hard look,” perhaps a “harder look,” at the evidentiary record.  

That “hard look” may be perceived as a reduction in administrative deference in the 
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ultimate decision, but is usually simply a more careful analysis to determine whether 

the administrative record compiled by the agency supports the decision. As an 

administrative agency regains its reputation for careful review of evidence -- in other 

words, as the incentive created by judicial review to take evidence seriously takes 

effect, the intensity of the “hard look” will wane as confidence returns to the fact-

finding process. 

In our view, the more active role played by the EU courts is a welcome and necessary 

development.  The more prominent role of the EU courts is not the consequence of  

different standards being imposed upon the Commission, but a natural reflection of 

the fundamental position of the judiciary in the overall merger process.  

1. Attribution of power in merger cases 

The power of the EU courts to review the legality of acts adopted by the Commission 

(including Commission merger decisions) is enshrined in the EC Treaty.  Under 

Article 220 EC Treaty, EU courts are the ultimate arbiters in questions regarding the 

interpretation and application of the Treaty.  According to Article 230, EU courts 

shall review the legality of acts adopted by other European institutions, including the 

Commission.  The grounds on which an appeal can be brought against an act of a EU 

institution are limited to four (lack of competence; infringement of an essential 

procedural requirement; infringement of the EC Treaty or of any rule of law relating 

to its application; misuse of powers).11 

Article 230 does not afford EU courts unfettered discretion when reviewing 

Commission clearance or prohibition merger decisions.  In contrast to the 

prosecutorial nature of the US merger review system – where it is up to the judge to 

make the final call about the merits of the case brought about by the US Department 

of Justice – the EU review system has been aptly described as “revolv[ing] around the 

                                                 
11  In the early merger cases that were subject to judicial review, the Commission claimed 
that actions brought by parties to a transaction that, after prohibition by the Commission, could no 
longer be consummated should be declared inadmissible for want of interest.  In Case T-102/96, 
Gencor v. Commission, [1999] ECR II-753, the CFI expressly rejected such argumentation, as 
among other in those cases an action for annulment may avoid future repetition of the alleged 
illegality.   
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cornerstone of error.”12  The role of the EU courts is not to engage in a de novo 

review of the facts of the case, and it is generally understood that the EU courts 

cannot substitute their views for that of the Commission.  If the Commission’s 

decision proves to be well-founded both from a procedural and substantive 

perspective, the EU courts will have to uphold the Commission’s decision even if 

upon their own review on the merits of the case they might have come to a different 

conclusion than that of the Commission.   

There is a fine line that needs to be drawn between what constitutes a reasonable 

degree of judicial review that preserves the administrative nature of the EU merger 

review process and the circumstances under which the EU courts may be overstepping 

the traditional boundaries of separation of powers.    

2. What are the standards under EU merger law? 

In the administrative appellate process, there are two different, albeit inevitably 

linked, standards need to be taken into consideration.  The standard of proof refers to 

the degree or level of proof demanded in a specific case from an administrative 

agency like the Commission, e.g., when evaluating the likelihood that a merger will 

lead to anticompetitive effects. 13   The standard of judicial review refers to the 

criterion by which a court – e.g., the EU courts – measures the correctness of the 

administrative action.  In addition, there are two other related, but different, concepts 

that are more appropriate in an advocacy process:  burden of proof and burden of 

persuasion.  These concepts, which have to do with the allocation of duties among the 

parties to prove or disprove a disputed assertion or charge are not well-developed in 

EU competition law, because it is an administrative rather than advocacy process.14  

                                                 
12  Mario Siragusa, Judicial review of competition decisions under EC law, paper for the UK 
Competition Commission (September 21, 2004), available at http://www.competition-
commission.org.uk/our_role/cc_lectures/judicial_control_210904_siragusa.pdf 
13  BLACK’S LAW DICTIONARY (8th ed. 2004); Bo Vesterdorf, Standard of proof in 
merger cases: reflections in the light of recent case law of the Community Courts, European 
Competition Law Journal (March 2005), pp. 3-33. 
14  Advocate General Tizzano touches upon these notions when discussing whether there 
should be a presumption of legality of mergers, as opposed to the absolute symmetry of analysis in 
which the Commission effectively begins from a position of neutrality.   

An illuminating description of how the burdens of proof and the burden of persuasion operate in a 
US advocacy process can be found in the appellate court’s decision in the Baby Food Case:  “First 
the government must show that the merger would produce a firm controlling an undue percentage 
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For that reason, we will limit ourselves to the concepts standard of proof and 

standard of judicial review. 

2.1. Standard of proof 

As set out by Judge Vesterdorf in his recent article on this issue, two standards of 

proof could be envisioned when ascertaining the degree of self-control that the 

Commission must impose upon itself in its review of mergers: (i) a “beyond 

reasonable doubt” standard; or (ii) a “balance of probabilities” standard.15  Under the 

first standard, the agency must be firmly convinced of a defendant’s guilt, there being 

no real possibility in the agency’s mind that the defendant is not guilty.  Under the 

more forgiving “balance of probabilities” standard, the agency makes its decision on 

the basis of evidence that, though not sufficient to free the mind from all reasonable 

doubt, is still sufficient to incline the agency to one side of the issue (e.g., prohibit a 

transaction) rather than the other (e.g., clear a transaction). 

The first standard is typically used in criminal cases, and it is widely recognized that it 

would not be an appropriate yardstick to measure administrative action like the one 

undertaken by the Commission when scrutinizing merger deals.   

The second standard is more commonly used in civil cases.  It affords a sufficient 

margin of flexibility for the agency to adapt to the specific circumstances of the case, 

while making its final determination on the basis of the preponderance of the evidence 

available to it.  Reference to a “balance of probabilities” standard in the context of 

merger review does not imply a relaxation of the obligations borne by the 

Commission or other administrative agencies.  Past Commission decision-making 

points to the “strong burden of proof” and “very strong” evidence that is required 

                                                                                                                                            
share of the relevant market, and would result in a significant increase in the concentration of 
firms in that market.  Such a showing establishes a presumption that the merger will substantially 
lessen competition. To rebut the presumption, the defendants must produce evidence that shows 
that the market-share statistics give an inaccurate account of the merger's probable effects on 
competition in the relevant market. If the defendant successfully rebuts the presumption of 
illegality, the burden of producing additional evidence of anticompetitive effect shifts to the 
government, and merges with the ultimate burden of persuasion, which remains with the 
government at all times.”  FTC v. Heinz Co., 246 F.3d 708, 715 (D.C. Cir. 2001) (internal quotes 
and citations omitted). 
15  BLACK’S LAW DICTIONARY (8th ed. 2004); Bo Vesterdorf, Standard of proof in 
merger cases: reflections in the light of recent case law of the Community Courts, European 
Competition Law Journal (March 2005), pp. 3-33 
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from the Commission when reviewing mergers;16 the Commission also referring to 

the need to show that with “high probability” the alleged anticompetitive effects will 

take place.17 

2.2. Standard of judicial review 

Aware of the limits imposed by the EU’s administrative system of control, EU courts 

have since the early days strived to formulate the degree of control they should 

exercise and the degree of deference that should be given the Commission in the 

competition field.  The Remia formulation (arising in an article 81 EC case18) has 

been applied to merger cases:  when examining complex economic assessments made 

by the Commission, the EU courts must limit themselves to “verifying whether the 

relevant procedural rules have been complied with, whether the statement of the 

reasons for the [Commission’s] decision is adequate, whether the facts have been 

accurately stated and whether there has been any manifest error of appraisal or a 

misuse of powers.”  Similar statements or manifestations of what the standard of 

review is (or is supposed to be) can be traced to Kali + Salz, where the ECJ noted that 

the provisions of the EC Merger Regulation (hereafter, the “ECMR”) “confer on the 

Commission a certain discretion, especially with respect to assessments of an 

economic nature,” and that “consequently, review by the Community judicature […] 

must take account of the discretionary margin implicit in the provisions of an 

economic nature which form part of the rules on concentrations.”19 

The discretion that is afforded to the Commission when examining complex economic 

matters is not unqualified.  As pointed out by Advocate General Tizzano in the Tetra 

Laval Opinion “the Commission judicature […] exercises a different review dealing 

with the accuracy of the findings of fact and economic assessments made by the 

Commission.” 20  With regard to fact finding, “the review is clearly more intense, in 

                                                 
16  Case IV/M.1016, PriceWaterhouse/Coopers&Lybrand, Commission decision of May 20, 
1998, paras. 104 and 105. 
17  Case IV/M.50, AT&T/NCR, Commission decision of January 18, 1991, para. 28. 
18  Case 42/84, Remia BV v. Commission, [1985] ECR 2545, para. 34. 
19  Joined cases C-68/94 and C-30/95, French Republic v. Commission, [1998] ECR I-1375, 
hereafter “Kali + Salz,” paras. 223 and 224 
20  Case C-12/03P, Commission v. Tetra Laval, Opinion of AG Tizzano of May 25, 2004, 
para. 85. 
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that the issue is to verify objectively and materially the accuracy of certain facts and 

the correctness of the conclusions drawn in order to establish whether certain known 

facts make it possible to prove the existence of other facts to be ascertained.” 21  In 

other words, EU courts have full control over the correctness of the facts relied upon 

by the Commission when reaching its decision.22  This is important, as in view of its 

prospective analysis the Commission must rely on existing facts to substantiate its 

predictions regarding the competitive landscape post-merger.   

EU courts are also the ultimate arbiters with regard to matters of law23.  This is 

particularly important where the Commission is relying on novel theories of 

competitive harm – whether such theories are well-founded is in the end a matter that 

needs to be resolved by the EU courts themselves.  For example, it has been up to EU 

courts to support the extension of the ECMR’s scope to cases of collective 

dominance/coordinated effects,24 while at the same time circumscribing such cases to 

strict requirements in line with current economic thinking.25  In Tetra Laval, the CFI 

upheld the applicability of the ECMR to conglomerate-type mergers, but took into 

account the generally neutral or even beneficial effects of conglomerate-type mergers 

when calling for “a precise examination, supported by convincing evidence, of the 

circumstances which allegedly produce those effects.”26 

The “manifest error” standard of judicial review as set out in Remia - and the margin 

of discretion that it inherent in that standard - therefore applies exclusively to the 

ultimate weighting of the facts and the complex economic appraisals made by the 

Commission when reviewing mergers.  The “manifest error” standard can not be read 

to provide carte blanche to the Commission in this area.  As held by the ECJ in Tetra 

Laval, “[w]hilst the Court recognized that the Commission has a margin of discretion 

with regard to economic matters, that does not mean that the Community Courts must 

refrain from reviewing the Commission’s interpretation of information of an 

                                                 
21  Id., para. 86. 
22  Bo Vesterdorf, Standard of proof in merger cases: reflections in the light of recent case 
law of the Community Courts, European Competition Law Journal (March 2005), pp. 3-33. 
23  Id.  
24  Joined cases C-68/94 and C-30/95, Kali + Salz, paras. 165-178. 
25  Case T-342/99, Airtours v. Commission, paras. 61 and ff. 
26  Case T-5/02, Tetra Laval BV v. Commission, para. 155.  
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economic nature.  Not only must the Community Courts, inter alia, establish whether 

the evidence relied on is factually accurate, reliable and consistent but also whether 

that evidence contains all the information which must be taken into account in order 

to assess a complex situation and whether it is capable of substantiating the 

conclusions drawn from it.”27  This review cannot be read as implying that EU courts 

can substitute their views with that of the Commission, but instead provides  a 

guarantee that all the relevant elements relied upon by the Commission when making 

its determination will be evaluated at least to some extent by independent judicial 

authorities.   

3. The operation of the standard of judicial review in the recent EC merger 

cases 

The application of the standard of proof and the standard of judicial review in practice 

raises important issues, many of which pertain to the fundamental constitutional roles 

as set out in the EC Treaty.  As noted above, the Commission perceived that the CFI 

had exceeded the role attributed to courts in the Tetra Laval judgment.  In the 

Commission’s view, the CFI had imposed a disproportionate standard of proof for 

merger prohibition decisions (e.g., by calling for the production of “convincing 

evidence,” and by requiring that the Commission proves that “in all likelihood” the 

alleged anticompetitive effects of conglomerate-type mergers will occur).  According 

to the Commission, this allegedly disproportionate standard upset the balance between 

the interests of the merging parties and the protection of consumers that the ECMR is 

set to preserve. 

The ECJ refused to subscribe to the Commission’s arguments.  In the ECJ’s view, a 

detailed review of the Commission’s findings was “all the more necessary” in the case 

of a prospective analysis such as that required when examining conglomerate-type 

mergers.28  In line with the ECJ’s own findings in the earlier Kali + Salz judgment (a 

coordinated effects case), the CFI was entitled to call upon the Commission for a 

precise examination, supported by convincing evidence, of the alleged 

anticompetitive nature of the transaction under review.  According to the ECJ, 

                                                 
27  Case C-12/03P, Commission v. Tetra Laval BV, para. 39. 
28  Id. 
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prospective analyses in merger control must be carried out with “great care,” since 

they entail a prediction of events which are more or less likely to occur in the future.29  

The allocation of responsibilities between the Commission and the EU courts on this 

basis provides full and effective judicial review (in particular, in the assessment of 

facts and points of law) while at the same time preserving the primary role that the EC 

Treaty affords to the Commission in administrative proceedings. 

Yet there is little doubt that the sort of exacting review of the evidentiary record in the 

2002 annulment decisions had not been visible in the prior jurisprudence of the CFI 

and ECJ.  The Commission correctly discerned, what was perfectly evident at the 

hearing and in the decision, that the CFI would meticulously review the evidentiary 

record and assess whether the factual assertions made in the Decision were supported 

by the evidence.  In prior cases, the European courts had been more concerned with 

procedural correctness and whether the logical argument of the merger decision was 

indeed logical.  What appears different, at least on the surface, was the degree to 

which the courts would probe to ensure that the evidentiary record supported the 

argument. 

The current degree of judicial scrutiny of the evidentiary record – and the 

unprecedented number of merger decisions being overturned during the past years – is 

the result, in our view, of two factors.  First, it reflects a necessary flexibility that is 

afforded by the standards depending on whether the Commission is deciding cases on 

well-established theories of competitive harm or whether it is expanding into new 

territory.  The extent of judicial intervention will necessarily be lower in “traditional” 

merger cases (e.g., horizontal-type cases where the merger under review will lead to a 

very substantial aggregation of market share) than in cases where novel or more 

contentious theories of harm are raised.30  The presumptions that are available to the 

Commission in the first type of cases31 will simply not be available in the second type 

                                                 
29  Id., para. 42. 
30  See Eric de la Serre and Johanne Peyre, Le contrôle du juge communautaire sur les 
decisions d’incompatibilité en matière de contrôle des concentrations: quelques perspectives 
ouvertes par les arrêts Schneider and Tetra Laval, Cahiers de Droit de l’Entreprise (No. 3, 2003), 
pp. 1-8.   
31  In line with the formulations of the EU courts in the behavioral field, see e.g., Case C-
62/86, Akzo v Commission, [1991] ECR I-3359, paragraph 60, where the ECJ noted that although 
the importance of the market shares may vary from one market to another, the view may 
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of cases.  To be effective, judicial intervention must take into consideration the 

existing state of legal and economic thinking in the antitrust field.  A flexible degree 

of judicial scrutiny, which is adapted to the specific circumstances of the merger case 

under review, still provides sufficient guidance to the Commission and the merging 

parties about the nature and extent of their role in the proceedings, and preserves the 

necessary discretion that must be afforded to the Commission.  There is no doubt that 

the Commission can still clear a merger even if it will lead to high combined market 

shares post-merger (e.g., if other factors like imminent entry or countervailing buyer 

power make it unlikely that competition will be affected significantly), just like the 

Commission can still prohibit a conglomerate-type merger if, after a “thorough a 

painstaking investigation,”32 it can prove with a sufficient degree of certitude that the 

merger will be anticompetitive. 

Second, the recent cases exposed a systemic flaw in how the Commission evaluated 

facts and tested whether facts supported its theories.  The biting commentary of the 

courts in the three annulment decisions of 2002 leave no doubt that the CFI concluded 

that the Commission had not taken the evidence before it seriously. It is of course not 

knowable what prompted the initial careful inquiries by the courts into the evidentiary 

record – whether it was simply the litigants who appropriately raised the issue or 

whether the court was sensitized to the issue by criticism of the Commission by other 

members of the antitrust community, including its peer antitrust agencies.  However, 

once the flaw in establishing a clear evidentiary record was exposed, the court 

obviously has continued its close scrutiny of the factual record over a series of cases. 

Even if the more careful scrutiny is rational, the question remains whether it is 

appropriate in an administrative process.  By looking at US jurisprudence in this area, 

we can discern that both the standards and their evolving application by EU courts are 

quite similar to the practice of their brethren in the United States.  At least, EU courts 

are not alone in how they treat administrative agencies and the evidentiary records 

that they compile. 

                                                                                                                                            
legitimately be taken that “very large market shares are in themselves, and save in exceptional 
circumstances, evidence of the existence of a dominant position.” 
32  Opinion of AG Tizzano in Tetra Laval, paras. 87-88.  
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4.   Comparison to US administrative law 

Most comparisons between the US and EU on the role of courts in competition cases 

focus on the fact that in the merger context, United States antitrust enforcers, the 

Department of Justice and Federal Trade Commission, typically must proceed to 

federal district court to prevent a transaction from closing because of their antitrust 

concerns.  In those circumstances, the courts provide a de novo assessment of the 

entire case.  However, the Federal Trade Commission is in fact an administrative 

agency, similar in nature to the European Commission.  While it often will challenge 

a merger in the court system, it is not compelled to and can use its own administrative 

process.  Even if it proceeds to court for a preliminary injunction, it is afforded a more 

deferential standard than other litigants, including the Department of Justice.33 

When the FTC does use its administrative process, such as in non-merger cases, it is 

subject to judicial review of its administrative findings.  A review of the judicial 

scrutiny of the FTC and other US administrative agencies reveals that the standards of 

review of administrative agencies are very similar in word and application on both 

sides of the Atlantic.  Not only are the words used to describe the level of deference or 

discretion that should be afforded the agency quite similar, the US courts also note 

that the intensity with which they probe the evidentiary record will depend on whether 

there are indicia that the administrative agency has not carefully evaluated the record 

Review of an FTC order is vested in the court of appeals,34 however the courts’ 

review is circumscribed.  In Indiana Federation of Dentists,35 the US Supreme Court 

had occasion to review a final cease and desist order of the Commission, and noted:  

The question involves review of both factual and legal determinations. As to 
the former, our review is governed by 15 U. S. C. § 45(c), which provides that 
"findings of the Commission as to the facts, if supported by evidence, shall be 

                                                 
33  Unlike a private party seeking an injunction, the FTC need not make a showing of “irreparable 
harm,” but must show some chance of ultimate success.  See FTC v. Heinz Co., 345 U.S. App. D.C. 
364 (D.D.C. 2001) LEXIS at 13: “The Congress intended this standard to depart from what it regarded 
as the then-traditional equity standard, which it characterized as requiring the plaintiff to show: (1) 
irreparable damage, (2) probability of success on the merits and (3) a balance of equities favoring the 
plaintiff.” 
34 See 15 U.S.C. § 45(c): “…may obtain a review of such order in the court of appeals of the United 
States, within any circuit where the method of competition or the act or practice in question was 
used…” 
35 476 U.S. 447 (1986). 
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conclusive." The statute forbids a court to "make its own appraisal of the 
testimony, picking and choosing for itself among uncertain and conflicting 
inferences."  Rather, as under the essentially identical "substantial evidence" 
standard for review of agency factfinding, the court must accept the 
Commission's findings of fact if they are supported by "such relevant evidence 
as a reasonable mind might accept as adequate to support a Conclusion."  

The legal issues presented -- that is, the identification of governing legal 
standards and their application to the facts found -- are, by contrast, for the 
courts to resolve, although even in considering such issues the courts are to 
give some deference to the Commission's informed judgment that a particular 
commercial practice is to be condemned as "unfair." The standard of 
"unfairness" under the FTC Act is, by necessity, an elusive one, encompassing 
not only practices that violate the Sherman Act and the other antitrust laws, 
but also practices that the Commission determines are against public policy for 
other reasons. Once the Commission has chosen a particular legal rationale for 
holding a practice to be unfair, however, familiar principles of administrative 
law dictate that its decision must stand or fall on that basis, and a reviewing 
court may not consider other reasons why the practice might be deemed 
unfair.… (internal citations removed) 

Indiana Federation of Dentists made it clear that the Commission’s final orders are to 

be reviewed under a “substantial evidence” test that is essentially identical to the 

standard imposed by the Administrative Procedure Act, the general law which 

governs how administrative agencies must operate in adjudicating issues and in 

issuing rules and regulations.36   While factual determinations of the Commission are 

conclusive upon the judiciary,37 mixed questions of fact and law, or the application of 

law to the facts are reviewable upon appeal and must comport to the requirements of 

Overton Park38 and § 706(2) of the Administrative Procedure Act. 

Overton Park39 and § 706 of the Administrative Procedures Act provide that the 

courts shall set aside those actions outside the scope of the agency’s authority, 40 or in 

contravention of required procedural conventions, as well as those found to be 

                                                 
36 See Areeda and Hovenkamp, Antitrust Law, VII, §305f (1995) citing Indiana Federation of Dentists, 
476 U.S. 447, 454 (1986) and 5 U.S.C. §706(2) (A)-(F) (1988) (Administrative Procedure Act).   
37 See Indiana Federation of Dentists, 476 U.S. 447, 454 (1986); see also 15 U.S.C. § 45(c): “The 
findings of the Commission as to the facts, if supported by evidence, shall be conclusive.” 
38 401 U.S. 402 (1971).  
39 Although Overton Park did not involve an administrative adjudication, it did involve an 
administrative action.  
40 See, General Finance Corp. v. FTC, 700 F.2d 366 (7th Cir. 1983): “Although the scope of judicial 
review in such a Federal Trade Commission investigation action is limited, there is no doubt that a 
court asked to enforce a subpoena will refuse to do so if the subpoena exceeds an express statutory 
limitation on the agency’s investigatory powers.” 
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arbitrary, capricious, 41 an abuse of discretion, or otherwise not in accordance with 

law, in clear error of judgment.   In adjudicatory contexts, the agency determination 

must also be supported by substantial evidence.42   

In the recent case of Schering-Plough Corp.,43 the 11th Circuit had occasion to review 

a Commission order to cease and desist from an anticompetitive settlement of patent 

litigation.   The court explained its standard of review to be the following: 

We review the FTC’s findings of fact and economic conclusions under the 
substantial evidence standard.  The FTC’s findings of fact, if supported by 
evidence, shall be conclusive.  This standard applies regardless whether the 
FTC agrees with the ALJ [the Administrative Law Judge who makes the initial 
adjudicatory assessment in the agency].  We may, however, examine the 
FTC’s findings more closely where they differ from those of the ALJ. 
Substantial evidence is more than a mere scintilla and we require such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion.44   

The 1st Circuit further explained its mandate to review agency action under the APA 

as follows: 

"While this is a highly deferential standard of review, it is not a rubber stamp." 
Citizens Awareness Network, Inc. v. U.S. Nuclear Regulatory Comm'n, 59 
F.3d 284, 290 (1st Cir. 1995). Although "the ultimate standard of review is a 
narrow one," the court must undertake a "thorough, probing, in-depth review" 
and a "searching and careful" inquiry into the record. In order for an agency 
decision to pass muster under the APA's "arbitrary and capricious" test, the 
reviewing court must determine that the decision "makes sense." Puerto Rico 
Sun Oil, 8 F.3d at 77. Only by "carefully reviewing the record and satisfying 

                                                 
41  See, Stein, Mitchel, Mizens, ADMINISTRATIVE LAW v.5 §43.02 (2005): “[U]nder this standard the 
court must uphold the agency if there is any rational basis for its decision.” See also Mainstream 
Marketing Services, Inc. v. F.T.C.  358 F.3d 1228, 1248 (10th Cir. 2004); “The arbitrary and capricious 
standard of review is a narrow one, and we are not empowered to substitute our own judgment for that 
of the administrative agency. Generally, an agency decision will be considered arbitrary and capricious 
if the agency had relied on factors which Congress had not intended it to consider, entirely failed to 
consider an important aspect of the problem, offered an explanation for its decision that runs counter to 
the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view 
or the product of agency expertise.” (internal citations omitted).  
42 See AMJUR ADMIN. LAW § 508:  “The phrase ‘substantial evidence’ as set forth in the APA does not 
mean a large or a considerable amount of evidence. Rather, substantial evidence has been described 
as—such relevant evidence as a reasonable mind might accept as adequate to support a conclusion and 
furnish a reasonably sound basis for the action under consideration.  Substantial evidence is  more than 
a mere scintilla of evidence, it’s merely that which is enough to justify, if the trial went to a jury, a 
refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”  
See also, Schering-Plough Corp. v. FTC, 402 F.3d 1056, 1062 (11th Cir. 2005).   
43 Schering-Plough Corp. v. FTC, 402 F.3d 1056, 1062 (11th Cir. 2005). 
44 Id. At 1062-3 (internal quotations and citations omitted). 
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[itself] that the agency has made a reasoned decision" can the court "ensure 
that agency decisions are founded on a reasoned evaluation of the relevant 
factors." Marsh, 490 U.S. at 378 (internal quotation omitted). 45 

The gravamen of an appellate court’s review is whether the agency’s decision is 

supported by “substantial evidence” which requires that the Court examine the entire 

administrative record to see that it “contains such relevant evidence as a reasonable 

mind might accept as adequate to support a conclusion,” without “reweigh[ing] the 

evidence when determining whether the record contains substantial evidence to 

support the FTC’s conclusion.”46   

In addition, scholars have noted that there is a tendency to review antitrust actions 

with more than the bare minima the Administrative Procedures Act requires:  “When 

the Commission enforces Sherman and Clayton Act standards concurrently with the 

judiciary, there is little room for divergent legal standards, and appellate courts review 

Commission findings and orders in about the same way as they review trial courts.” 47    

Flexibility to control the intensity of the tests for arbitrary and capricious acts or a 

lack of substantial evidence exists,48 and is appropriate when the Court becomes 

aware of danger signals that the agency has not taken a “hard-look” at the salient 

problems, and has not genuinely engaged in reasoned decision making.49   Although 

an agency’s decision is entitled to “a presumption of regularity,” the Court must still 

engage in a “thorough, probing, in-depth review.”50   

                                                 
45 Dubois v. United States Dep't of Agric., 102 F.3d 1273, 1285 (1st Cir., 1996). 
46 Pennsylvania Funder Directors Ass’n v. FTC, 41 F.3d 81 (3rd Cir. 1994) at 85. 
47 See Areeda and Hovenkamp, ANTITRUST LAW, VII, §305f (1995). 
48 See Natural Resources Defense Council, Inc. v. SEC, 606 F.2d 1031 (D.C. Cir. 1979) at 1050: “The 
stringency of our review, in a given case, depends upon analysis of a number of factors, including the 
intent of Congress, as expressed in relevant statutes, particularly the agency's enabling statute; the 
needs, expertise, and impartiality of the agency as regards the issue presented; and the ability of the 
court effectively to evaluate the questions posed.” 
49 See, Greater Boston Television Corp. v. FCC, 444 F.2d 841 (D.C. Cir. 1970) at 851; see also Office 
of Communication of United Church of Christ v. FCC, 707 F.2d 1413, 1425 (D.C. Cir. 1983)  “Yet, the 
intensity of review under this standard is certainly not immutable. In fact, in this case our level of 
scrutiny is heightened because so many of the Commission's actions involve some departure from prior 
policies and precedents.” 
50 See, Symbiotics LLC v. FERC, 110 Fed.Appx. 76 (10th Cir. Sept. 21, 2004)  citing Overton Park at 
415. 
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The notion that courts may engage in probing, in-depth review of an agency’s 

evidentiary record was debated in a series of cases in the influential D.C. Circuit in 

the 1970’s and the notion of a “hard look” at the evidentiary record, particularly in 

cases in which there are indicia that the administrative agency may not have carefully 

assessed the evidentiary record was embraced by the courts: 

‘A court does not depart from its proper function when it undertakes a study of 
the record, hopefully perceptive, even as to the evidence on technical and 
specialized matters, for this enables the court to penetrate to the underlying 
decisions of the agency, to satisfy itself that the agency has exercised a 
reasoned discretion, with reasons that do not deviate from or ignore the 
ascertainable legislative intent.’  Greater Boston Television Corp. v. FCC, 444 
F.2d  841, 850 (D.C.Cir.1970), cert. denied 403 U.S. 923 (1971). 
 
“There is no inconsistency between the deferential standard of review and the 
requirement that the reviewing court involve itself in even the most complex 
evidentiary matters; rather, the two indicia of arbitrary and capricious review 
stand in careful balance.  The close scrutiny of the evidence is intended to 
educate the court.  It must understand enough about the problem confronting 
the agency to comprehend the meaning of the evidence relied upon and the 
evidence discarded; the questions addressed by the agency and those 
bypassed; the choices open to the agency and those made.  The more technical 
the case, the more intensive must be the court’s effort to understand the 
evidence, for without an appropriate understanding of the case before it the 
court cannot properly perform its appellate function.  But that function must 
be performed with conscientious awareness of its limited nature.  The enforced 
education into the intricacies of the problem before the agency is not designed 
to enable the court to become a superagency that can supplant the agency’s 
expert decision-maker.  To the contrary, the court must give due deference to 
the agency’s ability to rely on its own developed expertise.  The immersion in 
the evidence is designed solely to enable the court to determine whether the 
agency decision was rational and based on consideration of the relevant 
factors.  It is settled that we must affirm decisions with which we disagree so 
long as this test is met. . . .51 

 

5.  Conclusions 

As the recent EU case law shows, the application of the standards of judicial review 

have important practical consequences, and can lead to the survival of a merger 

despite an original prohibition decision by the Commission (Tetra Laval), or to the re-

                                                 
51 Ethyl Corp. v. Environmental Protection Agency, 541 F.2d 1 (DC Cir. 1975), cert denied 426 U.S. 
941 (1976). 
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opening of administrative proceedings despite an earlier clearance decision by the 

Commission (Babyliss).  The forceful review by the EU courts of Commission merger 

decisions is also leading to the development of relatively unexplored avenues of 

judicial action, namely actions for damages (see e.g., the actions brought against the 

Commission by MyTravel52 - formerly Airtours - and Schneider Electric53 for 

perceived failings in the conduct of the Commission’s proceedings).  

The standards of judicial review as set out in these cases are rational and appropriate 

for an administrative proceeding.  By permitting and in fact demanding that the courts 

closely scrutinize the evidence, those standards compel the agency, the European 

Commission, to take evidence seriously – to carefully and methodically balance and 

assess the evidence before it.  While decision-makers within the Commission may 

perceive an undue second-guessing by the courts, the function of the courts in 

assessing the evidentiary records leads ultimately to better decision-making at the 

agency level and reduced scrutiny by the courts.  The US experience has shown that 

as an agency engages in careful analysis and avoids the indicia of poorly supported 

reasoning, the depth of their “hard look” decreases.  In the end, most mergers cannot 

be sustained over the course of an appeal, so it is critical that the agency’s decision be 

exacting and right.  As the agency builds its capacity to meet that standard, the courts 

will provide it greater deference.  Perhaps, the CFI’s recent affirmation of the 

Commission’s decision in EDP-Energias de Portugal v. Commission is a step in that 

direction. 

 

 

                                                 
52  Case T-212/03, MyTravel Group plc v. Commission. [2003] O.J. C200/28. 
53  Case T-351/03, Schneider Electric v. Commission, [2004] O.J. C7/37. 


