
Title VII of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act1 (the Dodd-Frank 

Act or the Act) established a comprehensive new 
regulatory framework for the previously unregulated 
swaps and security-based swaps markets. The Dodd-
Frank Act directed the Commodity Futures Trading 
Commission (CFTC or commission) and Securities 
and Exchange Commission (SEC) to write a variety 
of rules to reduce the systemic risks presented by the 
derivatives markets and to increase the transparency 
of those markets. The new rules were to provide for 
the mandatory clearing for standardized swaps and 
security-based swaps; the trading of those standard-
ized instruments on transparent, regulated facilities; 
registration, capital requirements, and business conduct 
standards for dealers and other large market participants 
in such financial instruments; comprehensive reporting 
requirements; and enhanced enforcement authorities.

The CFTC has largely completed its required rule-
makings under the Act and the swaps market is operat-
ing under the new regulatory framework.2 More than 
100 swap dealers have been registered, interest rate and 
credit default swaps are subject to mandatory clearing 
and trading, and swaps routinely are being reported to 
swap data repositories. To date, only one CFTC final 
rule, imposing limits on speculative positions, has been 
successfully challenged.3

One of the most controversial aspects of the CFTC’s 
Dodd-Frank rulemakings has been the agency’s consid-
eration of the costs and benefits of its proposed and final 
rules. During the rulemaking process critics asserted 
that the CFTC failed to conduct sufficiently rigorous 

quantitative and economic analyses of its rules or of 
alternatives to the proposed or final regulations and 
failed to follow the principles for cost-benefit analyses 
that apply to executive branch agencies pursuant to 
presidential executive orders.

Section 15(a) of the Commodity Exchange Act 
(CEA) requires that before promulgating any regula-
tion under the CEA or issuing an order the commission 
“shall consider the costs and benefits of the action.”4 It 
further specifies five “considerations” that the costs and 
benefits shall “be evaluated in light of”: protection of 
market participants and the public; the efficiency, com-
petitiveness and financial integrity of futures markets; 
price discovery; sound risk management practices; and 
other public interest considerations.5 The CFTC has 
interpreted this provision not to require quantitative 
analysis, or to make any findings that the benefits of the 
action outweigh the costs.

The concerns regarding the adequacy of the CFTC’s 
consideration of costs and benefits in the Dodd-Frank 
rulemakings significantly increased in the summer of 
2011, just as the CFTC was moving toward issuing 
final regulations, when the US Court of Appeals for the 
District of Columbia Circuit (DC Circuit), in Business 
Roundtable v. SEC, overturned the SEC’s “proxy access 
rule” on the grounds that the SEC had not adequately 
considered the economic consequences of the rule.6 
Business Roundtable was the fourth recent case in which 
the DC Circuit invalidated an SEC rule on the grounds 
of inadequate economic analysis.7 Both critics and sup-
porters of the CFTC’s Dodd-Frank rulemakings ques-
tioned whether any of the SEC or CFTC Dodd-Frank 
rulemakings could survive judicial review under the 
standards set forth in Business Roundtable.

As a result of public comment, congressional criti-
cism, inspector general reports, and the DC Circuit’s 
decisions overturning several recent SEC rulemak-
ings, in the midst of the Dodd-Frank rulemakings the 
CFTC significantly upgraded the manner in which it 
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considered the costs and benefits of its rules. These 
upgrades included greater quantification of costs and 
benefits, to the extent reasonably feasible, more detailed 
consideration of alternatives, and greater responsiveness 
to public comments. For largely similar reasons the 
SEC upgraded its procedures for its economic analyses 
and consideration of costs and benefits.

Breaking with its prior string of decisions rejecting 
SEC rulemakings, the DC Circuit has recently upheld 
two Dodd-Frank rulemakings, one issued by the CFTC 
and the other by the SEC. In both Investment Co. Inst. 
(ICI) v. CFTC and National Ass’n of Manufacturers 
(NAM), v. SEC the DC Circuit articulated a deferential 
standard of review for agency rulemakings, including 
agency consideration of costs and benefits.8 As a general 
matter, these cases indicate that the current CFTC and 
SEC approaches to the consideration of costs and ben-
efits and economic analysis can be sufficient to survive 
judicial review in the DC Circuit.

This article first summarizes the regulation of swaps 
under the Dodd-Frank Act and the way the CFTC has 
implemented that Act. It then describes the issues con-
cerning the CFTC’s consideration of costs and benefits 
in those rulemakings. It examines the evolution of the 
case law in the DC Circuit regarding the consideration 
of costs and benefits in financial agency rulemakings. 
The article concludes with a discussion of the implica-
tions of the recent ICI and NAM cases with respect to 
potential future challenges to rulemakings by financial 
regulatory agencies.9

Regulation of Swaps under Dodd-Frank
Unregulated derivatives were widely viewed as 

one of the prime causes of the financial crisis in 
2008. The Financial Crisis Inquiry Commission found 
“the existence of millions of derivative contracts of 
all types between systemically important financial 
 institutions—unseen and unknown in this unregulated 
market—added to uncertainty and escalated panic, 
helping to precipitate government assistance to those 
institutions.”10

Title VII of the Dodd-Frank Act was enacted to 
reduce the systemic risk presented by these markets, 
improve market integrity, and increase market trans-
parency. Title VII provides two main approaches to the 
accomplish these objectives: the first is the regulation 

of large participants in the swap markets presenting the 
greatest systemic risks, that is, swap dealers and other 
major market participants with large swap books or 
exposures; and the second is the regulation of transac-
tions in swaps.

Congress divided the authority over the derivatives 
market along preexisting jurisdictional lines between 
the CFTC and the SEC. Subtitle A of Title VII pro-
vides the CFTC with the authority and responsibility 
for regulating the swaps market. Subtitle B provides 
the SEC with parallel authority and responsibility for 
regulating the security-based swaps market.11

The Dodd-Frank Act requires the registration of 
“swap dealers” and “major swap participants (MSPs).”12 
The statute generally directed the CFTC to promul-
gate “business conduct standards” for registered swap 
dealers and MSPs to prevent fraud, manipulation, and 
other abusive practices, provide for the diligent super-
vision of the business of the registered entity, ensure 
adherence to applicable position limits, and such other 
requirements as the commission determines to be 
appropriate.13 The statute established specific business 
conduct standards for registered entities to develop 
and implement risk management programs; establish 
“back office” procedures for swap transactions; keep 
records of transactions; report transactions to swap 
data repositories (SDRs) or, if no SDR is available, 
to the regulators; provide appropriate disclosure and 
documentation when entering into swap transactions 
with counterparties; and “communicate in a fair and 
balanced manner based on principles of fair dealing and 
good faith.”14 The statute applies heightened business 
conduct standards when a swap dealer or MSP is trans-
acting with “special entity” counterparties, which the 
statute defines as federal, state, or local governmental 
agencies, pension funds, and endowments.15

Bank swap dealers and MSPs must meet minimum 
capital standards and margin (initial and variation) 
requirements for uncleared swaps that are established 
by the prudential regulators. Swap dealers and MSPs 
that are not banks must meet capital requirements and 
margin requirements for uncleared swaps that are estab-
lished by the CFTC.16

With respect to the regulation of markets, the 
Dodd-Frank Act directed the CFTC to determine 



which swaps should be subject to mandatory clearing.17 
When a class of swaps is determined to be subject to 
mandatory clearing, then generally any such swap 
within that class of swaps must be cleared on a deriva-
tives clearing organization (DCO) that is either regis-
tered with the CFTC or exempt from registration.18 
Nonfinancial end-users that enter into swaps to hedge 
or mitigate commercial risk are exempt from the clear-
ing requirement.19

Swaps that are required to be cleared must be traded 
on or through a designated contract market (DCM), 
that is, a futures exchange, or swap execution facility 
(SEF), unless no DCM or SEF makes the swap avail-
able to trade.20 All swaps, cleared or uncleared, must 
be reported to a swap data repository.21 Additionally, 
all such swaps must be publicly reported “as soon as 
technologically practicable.”22

The Dodd-Frank Act also established “core prin-
ciples” for the registration and operation of the new 
swaps market infrastructures mandated by the Act—
SDRs for the reporting of swap data, and SEFs for the 
execution of swaps.23 The Act also revised the core 
principles for existing market infrastructures—DCOs 
and DCMs—to facilitate the clearing and trading of 
swaps on or through those facilities, respectively.24

The Dodd-Frank Act strengthened the CFTC’s 
enforcement authorities in several respects. First, 
Congress provided the CFTC with new authority to 
prevent manipulation, modeled after the SEC’s authority 
in Section 10(b) of the Securities Exchange Act, to make 
it easier for the CFTC to prove manipulation. The new 
authority prohibits the use of, or attempt to use, “any 
manipulative or deceptive device or contrivance” in 
connection with any swap, futures contract, or the con-
tract of sale of any commodity interstate commerce.25

The Act also creates a new violation for “disruptive 
trading practices,” which are defined as the violation of 
bids and offers, the intentional or reckless disregard for 
the orderly execution of transactions during the clos-
ing period, or “spoofing,” which is bidding or offering 
with the intent to cancel the bid or offer before execu-
tion.26 The new “Eddie Murphy” provision prohibits 
the use of nonpublic government information prior to 
its official release in connection with the purchase or 
sale of a futures contract, option, or swap.27 The Act 

also establishes a whistleblower fund and protections 
for whistleblowers who report violations of the CEA.28

Congress provided for the cross-border application 
of the new swaps provisions by adding new Section 2(i)  
to the CEA.29 Section 2(i) provides that the swaps pro-
visions of the CEA do not apply to activities outside 
the United States “unless such activities have a direct 
and significant connection with activities in, or effect 
on, commerce of the United States,” or “contravene 
such rules or regulations as the Commission may [pro-
mulgate] as are necessary or appropriate to prevent the 
evasion of any provision of [the Dodd-Frank Act].”

The Dodd-Frank Act expanded the CFTC’s specula-
tive position limits regime to apply to swaps in addition 
to futures contracts.30 It directed the CFTC to set posi-
tion limits for futures contracts and options on futures 
contracts for physical commodities other than excluded 
commodities (that is, agricultural, energy, and metal 
commodities) “as appropriate,” and in accordance with 
the standards for the commission’s preexisting author-
ity to set position limits.31 The CFTC must set the 
new limits for the spot month, individual months, and 
aggregate limits for all months combined.32 The CFTC 
must also simultaneously establish position limits for 
swaps that are “economically equivalent” to the futures 
and options contracts for which it sets any new limits.33 
As under existing law, bona fide hedging transactions 
are exempt from these position limits.34

CFTC Implementation of Dodd-Frank
Over an approximate three-and-a-half year period 

following the enactment of the Dodd-Frank Act, the 
CFTC finalized 68 final rules, orders, and guidance 
documents.35 Nearly all of the statutory requirements 
have been implemented, and many of these regula-
tions became effective following the effectiveness of 
the joint CFTC-SEC rulemaking to further define the 
terms “swap” and “security-based swap” in October 
2012.36 Beginning in the fall of 2012, swap dealers and 
MSPs were required to register and, upon registration, 
became subject to the business conduct standards.37 
Registration also triggered the phase-in of swap data 
reporting.38 As of August 2014, 102 swap dealers and 
two MSPs were provisionally registered.39

In December 2012, the CFTC issued final determi-
nations to provide for the mandatory clearing of certain 



interest rate swaps and index credit default swaps.40 
These clearing mandates became effective for swap 
dealers and MSPs in March 2013 and were phased in 
for other entities over the following six months.41

Twenty-two SEFs are temporarily registered with 
the CFTC.42 In late 2013, five SEFs filed with the 
CFTC proposed determinations that certain classes of 
these interest rate swaps and index CDS were “available 
to trade.”43 The CFTC approved these proposed deter-
minations in January 2014, and the mandatory trading 
requirement for these interest rate swaps and index 
CDS became effective in February 2014.44

Swap data reporting is well underway. Four SDRs 
are provisionally registered.45 More than $400 trillion 
in aggregate outstanding notional value of swaps are 
being reported to the various SDRs.46

In July 2013, the commission issued final guid-
ance regarding the cross-border application of the 
swaps provisions of the Dodd-Frank Act under 
CEA section 2(i) (Cross-Border Guidance).47 The 
Cross-Border Guidance defines a “U.S. person” for 
purposes of the guidance, and states the commission 
generally would consider that swap transactions with 
US persons have the requisite “direct and signifi-
cant” connection to US commerce to be subject to 
the swaps provisions of the Dodd-Frank Act. The 
document further provides guidance as to the cir-
cumstances in which foreign branches and overseas 
affiliates of US persons would also be subject to the 
swaps provisions of the Act.

The commission provides guidance for both US 
persons and non-US persons as to which transactions 
(that is, involving US or non-US persons) should be 
counted in determining whether they have exceeded 
the threshold for swap dealer or MSP registration, 
including when to also include the notional value 
of swaps entered into by affiliates. For both US and 
non-US persons that are registered as swap dealers or 
MSPs, the commission provides guidance as to which 
of the Title VII requirements apply to their transac-
tions with different types of counterparties.48 The 
guidance also addresses which requirements apply 
when neither counterparty is a swap dealer or MSP 
and one or both of the counterparties is a non-US 
person.49

The commission guidance also establishes a process 
of “substituted compliance” whereby an entity may 
comply with the rules of its home jurisdiction as a 
substitute for compliance with the CFTC’s rule or the 
requirements of the Dodd-Frank Act.50 For an entity 
to be permitted to rely on substituted compliance, the 
CFTC must find that the requirements of the entity’s 
home jurisdiction are comparable to and as compre-
hensive as the CFTC’s corresponding requirements. 
In December 2013, the CFTC issued comparability 
determinations to provide for substituted compli-
ance for certain of the swap dealer business conduct 
 standards—chief compliance officer, risk management, 
and swap data recordkeeping—for dealers located in 
Australia, Canada, the European Union (EU), Hong 
Kong, Japan, and Switzerland.51

The CFTC also has been working with the SEC and 
international regulators to harmonize their regulatory 
regimes. In July 2013, the CFTC and EU agreed upon 
a “Path Forward” to “implement their respective rules 
and regulations “in a manner that will address con-
flicts, inconsistencies, and uncertainty to the greatest 
extent possible consistent with international legal prin-
ciples.”52 The CFTC and EU agreed on a territorial-
based approach to jurisdiction over swaps activities, and 
for each jurisdiction to defer to the laws and regulations 
of the other when “it is justified by the quality of their 
respective regulation and enforcement regimes.”53

The commission’s decision to issue guidance as to 
the cross-border application of its rules rather than con-
duct a rulemaking under the Administrative Procedure 
Act (APA) has been challenged by several trade associa-
tions. In SIFMA v. CFTC, the trade associations claim 
that the Cross-Border Guidance is in reality a binding 
rule, and as such was not promulgated in accordance 
with the APA.54 The plaintiffs also allege that, because 
the guidance is actually a rule, the commission imper-
missibly failed to consider the costs and benefits of its 
actions as required by CEA Section 15(a).

The plaintiffs also have challenged the commission’s 
determination in 14 of its Dodd-Frank rulemakings to 
not consider the costs and benefits of the cross-border 
application of those rules within those rulemakings 
proceedings, but instead issue the cross-border inter-
pretive guidance, without consideration of costs and 
benefits of the cross-border application of the affected 



rules under section 15(a). They have requested that the 
court invalidate the guidance and the application of the 
14 rules to cross-border activities. The plaintiffs also 
challenged various substantive interpretations within 
the guidance, claiming, for example, that the commis-
sion has misconstrued CEA Section 2(i) by “arbitrarily 
extending onerous swaps regulations to activities that 
lack a ‘direct and significant’ connection with, or effect 
on, U.S. commerce.”55

The commission has countered that the guidance is 
not binding and therefore is not a rulemaking that is 
subject to the notice and comment provisions of the 
APA or a rule under CEA Section 15(a) for which 
the  commission must consider the costs and ben-
efits.56 The commission argues that Section 2(i) is self- 
effectuating, and that pursuant to Section 2(i) the swaps 
provisions of the statute and the commission’s swaps 
regulations apply to cross-border activities that meet the 
requisite “direct and significant” connection standard 
in the statute. In the commission’s view, a rulemaking 
is not required to give the CFTC’s regulations cross-
border effect, and the commission could have enforced 
the application of Section 2(i) on a case-by-case basis. 
Hence, the commission argues, it could properly issue 
guidance informing market participants of the com-
mission’s view as to how Section 2(i) may apply under 
various circumstances, without having to conduct a 
rulemaking under the APA, and therefore without 
consideration of costs and benefits under Section 15(a).

The US District Court held a hearing on the merits 
of the case on July 30, 2014. No timetable for a deci-
sion has been established.

Proposed rules are outstanding in three major areas: 
capital requirements for nonbank swap dealers and 
MSPs, margin requirements for uncleared swaps for 
nonbank swap dealers and MSPs, and reproposed rules 
on speculative position limits.57 It is anticipated that in 
the near future the commission will repropose rules 
relating to capital and margin requirements to reflect 
recently developed international standards.58

The commission initially issued a final rule to impose 
position limits, including rules to aggregate positions 
for entities under common ownership or control, in 
November 2011, but the rule was vacated by the US 
District Court just prior to it becoming effective.59 

In ISDA v. CFTC, the court ruled that the CFTC 
misinterpreted the Dodd-Frank Act to unambiguously 
require it to impose position limits without first making 
any findings that limits were necessary or appropriate. 
The court found that the statute was ambiguous with 
respect to the findings that were necessary prior to the 
imposition of position limits. It held that because the 
commission “fundamentally misunderstood and failed 
to recognize the ambiguities in the statute,” its inter-
pretation was not entitled to any deference.60 Finding 
that the agency “failed to bring its expertise and experi-
ence to bear when interpreting the statute and offered 
no explanation for how its interpretation comported 
with the policy objectives of the Act,” the court 
vacated the rule and remanded the rule to the agency 
to “fill in the gaps and resolve the ambiguities.”61 To 
date, this rule has been the only CFTC final rule that 
has been vacated by the courts.62

In November 2013, the commission reissued pro-
posed regulations on position limits. The comment 
period initially closed in February 2014, but subse-
quently was extended until August 2014.63

CFTC Consideration of Costs 
and Benefits

Congress added the requirement for the CFTC to 
consider the costs and benefits of its regulations as part 
of the Commodity Futures Modernization Act of 2000 
(CFMA).64 The legislative history of the CFMA pro-
vides no further guidance regarding this requirement. 
Prior to Dodd-Frank neither the agency nor the public 
paid much attention to the provision.

In September 2010, shortly after the passage of 
the Dodd-Frank Act, “to ensure consistency across 
Commission rulemakings,” the commission devel-
oped a “standard template” for its rulemaking teams 
to follow when considering costs and benefits under 
Section 15(a) in proposed rulemakings.65 In develop-
ing the standard template and accompanying guidance, 
the commission relied upon and adopted many of the 
practices it had followed when considering costs and 
benefits in the previous rulemakings it had conducted 
since the passage of the CFMA.

The standard template provided language to be 
included in each discussion of costs and benefits explain-
ing the commission’s obligations under Section 15(a)  



and identifying the five statutory considerations against 
which costs and benefits were to be evaluated. The lan-
guage made clear the commission’s interpretation that 
Section 15(a) did not require the commission to quan-
tify the costs and benefits of a proposed or final rule, or 
to find that the benefits outweighed the costs: “By its 
terms, section 15(a) does not require the Commission 
to quantify the costs and benefits of a rule or to deter-
mine whether the benefits outweigh its costs; rather it 
requires that the Commission ‘consider’ the costs and 
benefits of its actions.”

The template also indicated that the staff should 
explain briefly the requirements of the rule being pro-
posed, and then set forth the commission’s conclusions 
about the costs of the rule and its conclusions regarding 
the benefits. The template also included a two-sentence 
paragraph to invite public comment on the cost-benefit 
considerations.

The guidance accompanying the staff template 
stated that the commission’s consideration of costs 
and benefits could be either quantitative or qualita-
tive. In practice, these discussions typically were purely 
qualitative and could be quite brief. For example, in the 
proposed rule for the registration of SEFs, the consid-
eration of costs and benefits under Section 15(a) filled 
approximately two columns of the 46-page notice in 
the Federal Register.66 After devoting two paragraphs to 
an explanation of the requirements of Section 15(a), 
and one four-sentence paragraph to summarizing the 
proposed rule, the commission devoted five sentences 
in another paragraph to a qualitative discussion of the 
costs of the proposed rule, and another five sentences 
to qualitatively discussing the benefits. The commission 
invited then public comment using the two sentences 
set forth in the template.67

As the proposed rulemakings progressed, the CFTC’s 
approach to considering costs and benefits under the 
standard template came under criticism, not just from 
commenters in particular rulemakings, but also from 
economists, members of Congress, and CFTC com-
missioners. Commissioner Jill Sommers stated, “The 
proposals we have issued thus far contain cursory, 
boilerplate cost-benefit analysis sections in which 
we have not attempted to quantify the costs because 
we are not required to do so under the Commodity 
Exchange Act. … I believe we should at least attempt to 

determine whether the costs outweigh the benefits.”68 
“Without better cost-benefit analysis, these rules risk 
overturn in the DC Circuit,” one witness testified to 
Congress. “And it is not enough to consider cost and 
benefits. They have to be analyzed, and conclusions 
have to be made.”69

The commission’s qualitative approach came under 
further scrutiny following President Obama’s issu-
ance of Executive Order 13563 in January 2011.70 
Executive Order 13563 directed federal agencies to 
conduct both qualitative and quantitative analyses of 
the costs and benefits of proposed and final regulations, 
and to propose or adopt regulations only “upon a 
reasoned determination that its benefits justify its costs 
(recognizing that some benefits and costs are difficult 
to quantify).”71 The executive order required each 
agency “to use the best available techniques to quan-
tify anticipated present and future benefits and costs 
as accurately as possible,” but also permitted agencies 
to consider and discuss qualitatively “values that are 
difficult or impossible to quantify, including equity, 
human dignity, fairness, and distributive impacts.” It 
stated that each agency must identify and assess alterna-
tives to direct regulation that could achieve the same 
objectives, “tailor its regulations to impose the least 
burdens on society,” to the extent feasible specify per-
formance objectives rather than prescriptive means of 
compliance, and select the regulatory approaches that 
“maximize net benefits.”

The executive order did not apply to independent 
regulatory agencies like the CFTC and the SEC.72 
Nonetheless, the CFTC came under increasing pres-
sure to conform its practices to those set forth in the 
executive order. In March 2011, Congressman Frank 
Lucas, chairman of the House Agriculture Committee, 
and Congressman Michael Conaway, chairman of the 
subcommittee with jurisdiction over the CFTC, asked 
the CFTC’s Inspector General (IG) to review the 
CFTC’s consideration of costs and benefits in four of 
the CFTC’s proposed rules.73 Asserting that the CFTC 
had taken a “vague and minimalist approach that is 
directly contrary to the President’s Executive Order, 
and [that] fails to achieve the objectives of Section 15(a) 
of the CEA,” Chairmen Lucas and Conaway asked the 
IG to determine whether “the CFTC is abiding by the 
requirements in section 15(a) to conduct cost-benefit 
analysis in a meaningful manner.”



The IG’s report found that the CFTC had adopted 
a “one size fits all” approach to its consideration of 
costs and benefits, and had not given sufficient regard 
to “addressing idiosyncratic cost and benefit issues that 
were shaping each rule, and were often addressed in the 
preamble.”74 The IG reported that “the Commission 
staff viewed section 15(a) compliance to constitute a 
legal issue more than an economic one.” It stated that 
the commission viewed the cost-benefit requirement 
as “non-technical” and that the placement of the cost-
benefit discussion after the Paperwork Reduction Act 
and Regulatory Flexibility Act analyses “might have 
given the impression that it was merely an administra-
tive task associated with the rulemaking, rather than 
a substantive analysis of the rule.” The IG was “trou-
bled” by the absence of any quantitative data regarding 
industry compliance costs. The IG stated that although 
a review of the CFTC’s interpretation of Section 15(a) 
was beyond the scope of its review, it suggested that “a 
more robust examination of costs and benefits should 
enhance the Agency’s ability to defend its cost-benefit 
analyses.” It recommended also that the CFTC’s Office 
of Chief Economist be more involved in the analyses.

Shortly after the IG Released its report, ten mem-
bers of the Senate Committee on Banking, Housing, 
and Urban Affairs asked the IG to review the adequacy 
of the CFTC’s consideration of costs and benefits in 
four additional proposed rules.75 The senators requested 
that the IG address the extent to which the agency used 
quantitative analysis in evaluating the costs and benefits 
of the proposed action, considered alternatives to the 
proposed rules, and examined the cost, benefits, and 
economic effects of alternatives. The letter also asked 
the IG to make recommendations as to how the agency 
could “improve the rigor and consistency of the agen-
cy’s economic analysis.”

In light of the executive order, and partially in 
response to the criticisms and concerns that had been 
raised regarding its consideration of costs and benefits 
for a number of the proposed Dodd-Frank rulemakings, 
in May 2011 the CFTC provided its rulemaking teams 
new guidance for the consideration of costs and benefits 
in final Dodd-Frank rulemakings (Final Rulemaking 
Guidance).76 The Final Rulemaking Guidance was 
designed to make the CFTC’s practices more consis-
tent with the directives in the executive order, and 
significantly expanded the content and depth of the 

analyses to be conducted by the staff for the consider-
ation of costs and benefits pursuant to Section 15(a).  
The Final Rulemaking Guidance stated that although 
Executive Order 13563 “does not govern the con-
sideration of costs and benefits under section 15(a),  
rulemaking teams should consider costs and benefits in 
the Final Rulemakings utilizing the principles set forth 
in Executive Order 13563 in a manner that is reason-
ably feasible and appropriate, and consistent with the 
underlying statutory mandate.”

The Final Rulemaking Guidance directed the rule-
making staff “to quantify costs and benefits to the 
extent when it is reasonably feasible and appropriate 
to do so.” It directed the staff to summarize all of the 
public comments received as part of the agency’s cost-
benefit analysis, and in that discussion to respond to all 
meaningful comments regarding costs and benefits.77 
The guidance also provided for a greater role for the 
CFTC’s chief economist, specifying that an economist 
from the Office of Chief Economist would be assigned 
to each rulemaking team to “provide input into the 
consideration of the quantification of costs and ben-
efits” and review each draft cost-benefit discussion.

In June 2011 the CFTC IG issued its second report 
on the CFTC’s consideration of costs and benefits.78 
The IG reiterated the concerns it had expressed in its 
previous report regarding the standard “one size fits all” 
methodology adopted for the consideration of costs and 
benefits in three of the four additional proposed rule-
makings it reviewed. With respect to the fourth, which 
was the only one of the four rulemakings that had been 
issued after the IG’s first report, the IG stated, “For the 
more recent cost-benefit analysis accompanying the 
proposed segregation/bankruptcy rule, we are pleased 
with the cost-benefit discussion.” The IG observed “an 
evolution of the process from Fall 2010 to the present, 
with the cost-benefit analysis section of this proposed 
rule beginning as little more than a recitation of the tem-
plate (as seen with the earlier proposed rules), and taking 
on greater detail in subsequent drafts.” The IG repeated 
its suggestion that “a more robust examination of costs 
and benefits should only enhance the Agency’s ability to 
defend its cost-benefit analyses.” In this regard, the IG 
noted “with approval” the Final Rulemaking Guidance.

To bolster its consideration of costs and benefits, 
and to further its conformance with the principles 



for cost-benefit analysis set forth in the executive 
orders, in May 2012 the commission entered into a 
Memorandum of Understanding (MOU) with the 
Office of Information and Regulatory Affairs (OIRA) 
within the Office of Management and Budget. The 
purpose of the MOU was for the CFTC to obtain 
“technical assistance … during the implementation of 
[the Dodd-Frank Act], particularly with respect to the 
consideration of the costs and benefits of proposed and 
final action.”79 The MOU noted that “The CFTC 
staff’s guidance for the consideration of costs and ben-
efits in rulemakings is informed by OIRA’s guidance 
for the conduct of cost-benefit analyses as well as the 
best practices of other federal agencies, to the extent 
permitted by law.”

The CFTC’s consideration of costs and benefits in 
the final rulemakings were more robust than those 
in the proposed rules. For example, although in the 
rulemaking on swap data reporting the commission’s 
proposed consideration of cost and benefits included 
the language from the standard template and presented 
no quantification, in the final rulemaking the commis-
sion quantified a variety of costs, considered alternative 
approaches, sought to mitigate costs, and responded 
to significant comments.80 The commission similarly 
upgraded its consideration of costs and benefits in the 
SEF final rule. Whereas in the proposed rule the dis-
cussion of costs and benefits constituted approximately 
two columns in the Federal Register, and contained no 
quantification, the discussion in the final rule included 
quantified estimates of a variety of costs and ran 24 
pages.81

Judicial Review of SEC and CFTC  
Cost-Benefit Analyses

The concerns and criticisms regarding the adequacy 
of the CFTC’s consideration of costs and benefits in the 
Dodd-Frank rulemakings intensified following the DC 
Circuit’s opinion in July 2011 in Business Roundtable v. 
SEC, which overturned the SEC’s “proxy access” rule 
on the grounds that the SEC had failed to adequately 
consider the economic consequences of the rule. The 
proxy access rule would have required companies to 
include in proxy materials the names of persons nomi-
nated by shareholders (only shareholders who held a 
specified minimum number of shares for a minimum 
period of time qualified under the rule) for election to 
the board of directors. In its review, the DC Circuit 

focused exclusively on the SEC’s consideration of the 
economic consequences of the rule. Under the SEA, 
the SEC is required to consider in any rulemaking, “in 
addition to the protection of investors, whether the 
action will promote efficiency, competition, and capi-
tal formation.”82 Citing this “unique obligation,” the 
court held that the SEC’s “failure to ‘apprise itself—and 
hence the public and the Congress—of the economic 
consequences of a proposed regulation’ makes prom-
ulgation of the rule arbitrary and capricious and not 
accordance with the law.”83 The court held that the 
SEC had “failed once again” to “adequately assess the 
economic effects of the new rule.” The court stated:

Here the Commission inconsistently and oppor-
tunistically framed the costs and benefits of the 
rule; failed adequately to quantify the certain costs 
or to explain why those costs could not be quanti-
fied; neglected to support its predictive judgments; 
contradicted itself; and failed to respond to sub-
stantial problems raised by commenters.84

In a number of instances the court found that the 
SEC had failed to adequately quantify costs, and there 
was a lack of empirical data to support the SEC’s con-
clusions in others. For example, the SEC had asserted 
that directors might choose not to oppose shareholder 
nominees, and therefore the costs of the proposal may 
be less than the plaintiffs had asserted. The court stated 
“the Commission has presented no evidence that such 
forbearance is ever seen in practice.” It found the 
commission “did nothing to estimate and quantify the 
costs it expected companies to incur” in opposition 
to shareholder nominees, “nor did it claim estimating 
those costs was not possible.”

The court also agreed with the petitioners that 
the SEC “relied upon insufficient empirical data” in 
concluding that the rule would improve board per-
formance and increase shareholder value.”85 It noted 
that although the empirical evidence on this issue 
was “mixed,” the commission relied “exclusively and 
heavily upon two relatively unpersuasive studies,” and 
“has not sufficiently supported its conclusion.”86 In 
response to the SEC’s statement that investment com-
panies would incur certain increased costs and inef-
ficiencies only in the event that shareholder nominees 
were elected, the court observed that “this rationale 
is tantamount to saying the saving grace of the rule is 



that it will not entail costs if it is not used … to elect 
a director.” It derided the SEC’s point as “an utterly 
mindless reason for applying the rule to investment 
companies.”87

Business Roundtable was the fourth case in recent 
years in which the DC Circuit overturned an SEC 
rule on the basis of inadequate economic analysis. In 
American Equity Inv. Life Ins. Co. (American Equity) v. 
SEC, the court invalidated the SEC’s rule stating that 
fixed indexed annuities were not annuity contracts 
within the meaning of the Securities Act of 1933.88 
Although the court found that the SEC agency’s inter-
pretation of the statute was reasonable, it held that 
the agency’s consideration of the effect of the rule on 
efficiency, competition, and capital formation was arbi-
trary and capricious. It stated that “the SEC purports to 
have analyzed the effect of the rule on competition, but 
does not disclose a reasoned basis for its conclusion that 
[the rule] would increase competition.” Rather, the 
court found, the SEC simply asserted the rule would 
bring about clarity in an area in which there had been 
uncertainty. “The SEC cannot justify the adoption of 
a particular rule based solely on the assertion that the 
existence of a rule provides greater clarity to an area 
that remained unclear in the absence of any rule.”89 
The court also found the competition analysis deficient 
for failing to assess “the baseline level of price trans-
parency and information disclosure under state law” 
against which any increase or decrease in competition 
could be measured.90

In Chamber of Commerce of the United States v. SEC 
(Chamber I), the DC Circuit invalidated the SEC’s rule 
requiring investment companies engaging in certain 
transactions to have a board with no less than 75 percent 
independent directors and an independent chairman.91 
The court held that that the SEC failed to “adequately 
consider the costs imposed upon the funds by the two 
challenged conditions.”92 Specifically, the court found, 
the SEC had failed to adequately estimate the costs of 
the independent directors or chairman. In response 
to the SEC’s assertion that it had no reliable basis for 
estimating the costs of electing independent directors, 
the court stated this “does not excuse the Commission 
from its statutory obligation to determine as best it can 
the economic implications of the rule it has proposed,” 
and the Commission could at least have provided a 
range of potential costs.93 Similarly, the court stated 

that although the commission may have had no reliable 
basis to estimate the aggregate cost of the independent 
director requirement to the mutual fund industry, it at 
least could have estimated the cost to individual funds. 
“[A]s we have just seen,” the court wrote, “uncertainty 
may limit what the Commission can do, but it does not 
excuse the Commission from its statutory obligation to 
do what it can to apprise itself—and thence the public 
and the Congress—of the economic consequences of a 
proposed regulation before it decides whether to adopt 
the measure.”94

Within one week after the court’s decision in 
Chamber I, the SEC repromulgated the vacated rule, 
but this time it considered the costs of the independent 
directors and chairman. In repromulgating the rule, 
however, the commission did not reopen the rulemak-
ing record or public comment period. In Chamber of 
Commerce of the United States v. SEC (Chamber II), the 
DC Circuit found that the failure to provide for public 
comment on the cost data violated the APA: “[B]ecause 
the Commission relied on extra-record material critical 
to its costs estimates without affording an opportu-
nity for comment to the prejudice of the Chamber, 
we hold that the Commission violated the comment 
requirement of [APA] section 553(c).”95 The court  
again vacated the rule.

The Business Roundtable decision prompted predic-
tions of extensive litigation and led many to ques-
tion whether the CFTC’s cost-benefit analyses could 
survive the level of scrutiny the court had applied to 
the SEC’s proxy access rule. “By some measures, the 
proxy rule was an unlikely choice to challenge on 
economic grounds,” The New York Times reported. 
“The S.E.C. produced 60 pages on a cost-benefit 
analysis of the rule and spend 21,000 staff hours draft-
ing it over two years. … That the proxy regulations 
still did not pass muster does not bode well for several 
other Dodd-Frank rules that received considerably less 
explication … .”96

“A major legal victory challenging a [an SEC] rule 
over inadequate cost-benefit analyses could create a 
wave of similar litigation targeting SEC and [CFTC] 
Dodd-Frank Rules,” Risk.net reported. “More wor-
ryingly, perhaps,” it observed, “lawyers suggest the 
cost-benefit analysis conducted by the SEC in the 
proxy access case was fairly sophisticated relative to 



other regulators—the fact judges are not satisfied with 
the level of rigour applied by a much larger and better-
resourced agency does not bode well for the CFTC, 
they say.”97 According to Reuters, “The ruling sent 
shivers down the spines of the SEC and [CFTC], and 
has them bracing for more court challenges as they 
strain to complete well over 100 rules called for in 
Dodd-Frank that was enacted last year.”98

Administration officials contended that the real 
motivation underlying the challenges to the adequacy 
of the CFTC’s cost-benefit analyses was to delay the 
implementation of financial reform. Then-Treasury 
Secretary Tim Geithner charged, “The forces moving 
against [financial] reform are trying a range of dif-
ferent strategies, including blocking appointments of 
new leadership to oversight positions, cutting funding, 
policy riders on appropriations bills, new legislation to 
repeal the entire law or just critical pieces of it, efforts 
to use cost-benefit analysis as roadblocks to reform, 
and other efforts to slow the pace of implementation of 
regulation in the hopes of watering it down.”99

CFTC Commissioner Bart Chilton stated, “[W]e 
have seen an obnoxious bastardization of the conduct 
and use of CBAs [cost-benefit analyses] in regulatory 
rulemaking. … CBAs are being used, as I have said 
before, as a Sword of Damocles over regulatory agen-
cies. We are virtually paralyzed by intimidation—or, 
indeed, the reality—of lawsuits brought (haphazardly, 
in my assessment) on the foundations of allegedly poor 
CBAs.”100

Several legal commenters asserted that the standard 
of review of the SEC’s proxy access rule used by the 
DC Circuit in Business Roundtable was much higher 
than the traditional deferential standard of review under 
the APA. “The level of review invoked by the DC 
Circuit in Business Roundtable and its earlier decisions 
is dramatically inconsistent with the standard enacted 
by Congress,” one legal analysis concluded. “[T]he 
Review Standard [that is, the requirement that the SEC 
consider the effect of a rule upon efficiency, competi-
tion, and capital formation] does not explicitly require 
the SEC to specify the costs of any proposed rule, to 
engage in rigorous analysis, or even to engage in cost-
benefit analysis. … It seems unlikely that the Review 
Standard was truly designed to establish more than 
a thoughtful analysis of the proposed rule’s potential 

effects.”101 Better Markets asserted that the DC Circuit 
in Business Roundtable “repeatedly substituted its own 
judgment for that of the agency.”102

Eugene Scalia, the lead attorney in Business 
Roundtable, Chamber I and II, and American Equity, took 
issue with the arguments regarding the standard of 
review and judicial bias against financial reform. “The 
left is trying to stigmatize appellate judges, but the real 
culprits are badly written regulations,” Scalia wrote. 
“The truth is that the D.C. Circuit is an admirably 
nonideological court that applies principles of adminis-
trative law evenhandedly. … The SEC (and lately, the 
CFTC) often does a poor job with the hard work of 
the rule-making process.”103

Largely as a result of the Business Roundtable decision, 
the SEC also issued new guidance for the SEC staff to 
follow in SEC rulemakings.104 The major elements of 
the SEC’s guidance directed the staff to105

(1)  clearly identify the justification for the proposed 
rule;

(2)  define the baseline against which to measure the 
proposed rule’s economic impact;

(3)  identify and discuss reasonable alternatives; and
(4)  analyze the economic consequences of the pro-

posed rule and the principal regulatory alterna-
tives, including quantification of expected benefits 
and costs to the extent feasible, a discussion of any 
uncertainties underlying the estimates and, for ele-
ments that are not quantified, a discussion of why 
they cannot be quantified.

In fact, the apocalyptic predictions that financial 
reform would stall in the DC Circuit—due either to 
inadequate cost-benefit analyses by the CFTC and 
SEC, or as a result of a higher standard of review 
adopted by the court—have not been realized. In the 
two most recent cases in which the DC Circuit has 
reviewed CFTC cost-benefit considerations and the 
SEC’s consideration of economic costs, the court has 
upheld the agency actions.

The first of these cases, ICI v. CFTC, involved a 
challenge to the CFTC’s rule rescinding the exclusion 
the CFTC had previously granted from status as a com-
modity pool operator (CPO) for registered investment 
companies (for example, mutual funds) regulated by 



the SEC.106 The appellants had challenged both the 
CFTC’s rationale for the rule and its consideration of 
costs and benefits. With respect to the agency’s decision 
to revoke the exemption, the DC Circuit applied the 
well-established deferential standard under the APA for 
the agency’s change. “[T]he APA imposes no height-
ened obligation on agencies to explain ‘why the origi-
nal reasons for adopting the displaced rule or policy are 
no longer dispositive,’ ” the court stated. The agency 
need only provide a “reasoned explanation” for its 
decision, and the court need only be able to “ ‘reason-
ably … discern[ ]’ the agency’s path.” Citing the “con-
gressional shift evidenced in the Dodd-Frank Act,” the 
court found the CFTC’s rule “clears this low bar.”107

The court applied similarly deferential standards in its 
review of the agency’s consideration of costs and ben-
efits: “ ‘[O]ur role is to determine whether the [agency] 
decision was based on a consideration of the relevant 
factors, and whether there has been a clear error of 
judgment.’ ”108 With respect to the plaintiff’s arguments 
that the CFTC had failed to consider the adequacy of 
existing SEC regulations of investment companies, as 
required by the Business Roundtable and American Equity 
precedents, the court stated it was “unconvinced.” 
“[U]nlike the SEC in the other two cases,” the court 
found, the “ ‘CFTC did consider whether RICs [regis-
tered investment companies] were otherwise regulated 
and concluded that CFTC regulation was necessary 
despite the existing SEC regime.’ ”109

The court also rejected the appellants’ claim that 
the CFTC failed to quantify the benefits of the 
rule, in particular the benefit of data collection in 
preventing future financial crises: “[T]he law does 
not require agencies to measure the immeasurable. 
CFTC’s discussion of unquantifiable benefits ful-
fills its statutory obligation to consider and evaluate 
potential costs and benefits.” The court’s opinion 
is broader, however, than simply holding that the 
CFTC is not required to quantify costs and benefits 
when it is infeasible to do so. Rather, the court’s 
opinion goes further and states without qualification 
that CEA Section 15(a) does not require “rigorous, 
quantitative economic analysis.” “Where Congress 
has required ‘rigorous, quantitative economic analy-
sis,’ ” the court wrote, “it has made that requirement 
clear in the agency’s statute, but it has imposed no 
such requirement here.”110 The court therefore held 

that the agency’s consideration of costs and benefits 
was not arbitrary or capricious.111

Ten months later, in National Association of Manufacturers 
(NAM) v. SEC, the DC Circuit followed similar logic 
to reject a challenge to the SEC’s consideration of costs 
and benefits in promulgating a rule under the Dodd-
Frank Act to require companies to make certain disclo-
sures regarding their use of “conflict minerals,” which 
were defined as minerals originating in the Congo or 
an adjoining country.112 “We do not see any problems 
with the Commission’s cost-side analysis,” the court 
stated. “The Commission exhaustively analyzed the final 
rule’s costs.” Although the court found that certain of 
the mandated disclosures violated the First Amendment, 
the court rejected the other challenges. With respect 
to appellants’ claims that the SEC failed to adequately 
consider whether the rule would achieve its intended 
purpose, the court found “it difficult to see what the 
Commission could do better.” It noted that due to an 
absence of data about the rule’s effects, the agency could 
not “readily quantify” the benefits of the rule. “This 
determination was reasonable,” the court stated. Citing 
the recent decision in ICI, the court held “An agency is 
not required ‘to measure the immeasurable,’ and need 
not conduct a ‘rigorous, quantitative economic analysis’ 
unless the statute explicitly directs it to do so.”113

Conclusion
In a string of decisions overturning SEC rules that 

stretched into the midst of the Dodd-Frank rulemaking 
process, the DC Circuit had signaled that when con-
sidering the economic consequences of a regulation an 
agency should:

• quantify costs or explain why it is not feasible to do 
so (Business Roundtable);

• rely upon empirical data to support its conclusions 
(Business Roundtable);

• provide estimates or ranges when more precise data 
is not available (Chamber I);

• develop an appropriate “baseline” against which 
the costs and benefits of the rule may be measured 
(American Equity); and

• provide notice and comment for significant cost data 
relied upon by the agency (Chamber II).

Concern over the survivability of its Dodd-Frank 
rules under these standards was a significant factor 



underlying the CFTC’s shift toward more quantifica-
tion, fuller consideration of alternatives, and increased 
responsiveness to commenters in its consideration of 
costs and benefits during the Dodd-Frank rulemaking 
process. For largely the same reasons, the SEC also 
strengthened its economic and cost-benefit analyses 
during the Dodd-Frank rulemaking process. The presi-
dential executive orders on cost-benefit analysis, con-
gressional pressure, internal inspector general reports, 
and public comments also were significant factors lead-
ing to these improvements.

The DC Circuit’s decisions in Business Roundtable, 
American Equity, and Chamber I and II, are therefore 
likely to have a lasting effect upon the way the CFTC 
and SEC consider costs and benefits in their rulemak-
ings. The DC Circuit’s more recent decisions in ICI 
and NAM indicate, however, that there are limits as to 
what agencies may be required to consider in evaluat-
ing costs and benefits or conducting economic analyses 
under their existing statutes. Neither agency is required 
to conduct a “rigorous, economic analysis,” or “mea-
sure the immeasurable.” ICI and NAM indicate that the 
agencies’ current practices in this regard are sufficient—
to quantify when reasonably feasible to do so, and, if 
it is not feasible, to explain why not. The agencies are 
not required to quantify costs when it is not reasonably 
feasible to do so – to “measure the immeasurable.” ICI 
and NAM also indicate that the agency consideration 
of costs and benefits should be afforded the traditional 
degree of deference upon judicial review. Contrary 
to many of the predictions following the Business 
Roundtable decision, under these cases the chances that 
the DC Circuit will be the graveyard for Dodd-Frank 
regulations have greatly diminished.
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